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Case: CV-2010-0006788-C Current Juqge: Susan E Wiebe
Nickolas Ray Hestead vs. Cna Surety

Nickolas Ray Hestead vs. Cna Surety

Other Claims
Judge

Date
New Case Filed-Other Claims

Susan E Wiebe

Summons Issued

Susan E Wiebe

Filing: A -All initial civil case filings of any type not listed in categories 8-H,
or the other A listings below Paid by: Gannon, John L (attorney for
Hestead, Nick) Receipt number: 0039212 Dated: 6/21/2010 Amount:
$88.00 (Check) For: Hestead, Nick (plaintiff)

Susan E Wiebe

Filing: 11 - Initial Appearance by persons other than the plaintiff or
petitioner Paid by: Evett, Joshua S (attorney for Cna Surety) Receipt
number: 0045401 Dated: 7/20/2010 Amount: $58.00 (Check) For: Cna
Surety (defendant)

Susan E Wiebe

Notice Of Appearance-Joshua Evett for Def

Susan E Wiebe

7/30/2010

Answer and demand for jury trial (fax)

Susan E Wiebe

8/31/2010

Notice Of Service of Request for Production of Documents and
Interrogatories

Susan E Wiebe

6/21/2010

7/20/2010

9/13/2010

Notice Of Service (fax)

Susan E Wiebe

10/13/2010

Notice Of Service (fax)

Susan E Wiebe

Motion for sumamry judgment

Susan E Wiebe

statement of uncontested facts

Susan E Wiebe

Memorandum in support of motion

Susan E Wiebe

Notice Of Hearing 11/12/2010

Susan E Wiebe

Hearing Scheduled (Motion Hearing 11/12/2010 09:30 AM) pltf motn
summary judg

Susan E Wiebe

Affidavit of john gannon

Susan E Wiebe

Notice Of Taking Deposition nick hestead (fax)

Susan E Wiebe

Defendants Motion for Rule 56(f) Extension of Time

Susan E Wiebe

Memorandum in Support of Defendants Motion for Rule 56(f) Extension of
Time

Susan E Wiebe

Motion to Shorten Time for Hearing on Defendants Motion for Rule 56(f)
Extension of Time

Susan E Wiebe

Affidavit of Joshua S Evett in Support of Motion to Shorten Time for
Hearing and Motion for Rule 56(f) Extension of Time

Susan E Wiebe

Notice Of Hearing on Defendants Motion to Shorten Time for Hearing and
Motion for Rule 56(f) Extension of Time 10-29-10

Susan E Wiebe

response to motion to shorten time (fax)

Susan E Wiebe

Order Shortening Time for Hearing

Susan E Wiebe

10/15/2010
10/28/2010

Hearing Scheduled (Motion Hearing 10/29/2010 01:30 PM) defs motn for Susan E Wiebe
extension of time
10/29/2010

Hearing result for Motion Hearing held on 10/29/2010 01:30 PM: Hearing Susan E Wiebe
Vacated defs motn for extension of time-parties to reset summary judg for
12/10
Hearing result for Motion Hearing held on 11/12/2010 09:30 AM: Hearing
Vacated - per judge

Susan E Wiebe

Notice vacating hearing (fax)

Susan E Wiebe
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Thiff'~\udicial District Court - Canyon County
>

ROA Report
Case: CV-2010-0006788-C Current Judge: Susan E Wiebe
Nickolas Ray Hestead vs. Cna Surety

Nickolas Ray Hestead vs. Cna Surety

Other Claims
Judge

Date
11/8/2010

Hearing Scheduled (Motion Hearing 12/10/2010 09:30 AM) pltf motn
sumamry judg

Susan E Wiebe

Amended Notice of Hearing 12/10/2010

Susan E Wiebe

11/9/2010

Notice Of Service (fax)

Susan E Wiebe

11/10/2010

Notice Of Taking Deposition of Daryl Marler (fax)

Susan E Wiebe

11/23/2010

Notice Of Service of Responses to Discoveyr Requests

Susan E Wiebe

11/29/2010

Defendants Cross-Motion for Summary Judgment

Susan E Wiebe

Affidavit of Joshua S Evett in Support of Defendants Opposition to Plaintiffs Susan E Wiebe
Motion for Summary Judgment and Defendants Cross-Motion for Summary
Judgment
Susan E Wiebe
Affidavit of Thomas J Snyder in Support of Defendants Opposition to
Plaintiffs Motion for Summary Judgment and Defendants Cross-Motion for
Summary Judgment
Defendants Memorandum in Opposition to Plaintiffs Motion for Summary
Judgment and in Support of Defendants Cross-Motion for Summary
Judgment

Susan E Wiebe

Notice Of Hearirig on Defendants Cross-Motion for Summary Judgment
12-30-10

Susan E Wiebe

Hearing Scheduled (Motion Hearing 12/30/2010 02:30 PM) defs cross
motn for summ judg

Susan E Wiebe

Reply Memorandum to Defendant's Memorandum

Susan E Wiebe

Affidavit of Nick Hestead

Susan E Wiebe

Second Affidavit of John Gannon

Susan E Wiebe

Motion for Order Shortening Time for Hearing

Susan E Wiebe

Motion to Strike the Second Affidavit of John Gannon

Susan E Wiebe

Memorandum in Support of Motion to Strike the Second Affidavit of John
Gannon

Susan E Wiebe

Motion to Strike the Affidavit of Nick Hestead

Susan E Wiebe

Memorandum in Support of Motion to Strike the Affidavit of Nick Hestead

Susan E Wiebe

Notice Of Hearing on Defendant's Motion to Strike the Affidavit of Nick
Hestead and Motion to Strike the Second Affidavit of John Gannon

Susan E Wiebe

12/9/2010

Response to Motion to Motion to Strike (fax)

Susan E Wiebe

12/10/2010

Hearing result for Motion Hearing held on 12/10/2010 09:30 AM: Motion
Granted pltf motn sumamry judg

Susan E Wiebe

Hearing result for Motion Hearing held on 12/10/2010 09:30 AM: District
Court Hearing Held
Court Reporter: Yvonne Hyde Gier
Number of Transcript Pages for this hearing estimated: less than 100
pages

Susan E Wiebe

Order Shortening Time for Hearing

Susan E Wiebe

Hearing result for Motion Hearing held on 12/30/2010 02:30 PM: Hearing
Vacated defs cross motn for summ judg-per Nicole of Josh Evett office

Susan E Wiebe

Notice vacating hearing (fax)

Susan E Wiebe

12/3/2010

12/8/2010

12/15/2010
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User: RANDALL

dicial District Court - Canyon County

ROA Report
Case: CV-2010-0006788-C Current Judge: Susan E Wiebe
Nickolas Ray Hestead vs. Cna Surety

Nickolas Ray Hestead vs. Cna Surety

Other Claims
Judge

Date
12/16/2010

12/29/2010

Civil Disposition entered for: Cna Surety, Defendant; Hestead, Nickolas
Ray, Plaintiff. Filing date: 12/16/2010 $12,500.00

Susan E Wiebe

Case Status Changed: Closed

Susan E Wiebe

Memorandum of Costs and Fees (fax)

Susan E Wiebe

Memorandum in support of costs and fees (fax)

Susan E Wiebe

1/10/2011

Defendants Objection to plaintiffs request for costs and attorney fees (fax) Susan E Wiebe

1/18/2011

Notice Of Hearing 1-31-11

Susan E Wiebe

Hearing Scheduled (Motion Hearing 01/31/2011 11 :00 AM) defs objt to
pits reqeust for costs

Susan E Wiebe

Case Status Changed: Closed pending clerk action

Susan E Wiebe

1/20/2011

Memorandum in Response to Defendants Objection to Costs and Attorneys Susan E Wiebe
Fees

1/21/2011

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
by: Evett, Joshua S (attorney for Cna Surety) Receipt number: 0084556
Dated: 1/21/2011 Amount: $101.00 (Check) For: Cna Surety (defendant)

Susan E Wiebe

Bond Posted - Cash (Receipt 84557 Dated 1/21/2011 for 300.00) ($100 for Susan E Wiebe
clerk's record/ $200 for reporter's transcript)

1/31/2011

2/11/2011

Defendant Western Surety Company's Notice of Appeal

Susan E Wiebe

Appealed To The Supreme Court

Susan E Wiebe

Case Status Changed: closed pending clerk action

Susan E Wiebe

Hearing result for Motion Hearing held on 01/31/2011 11 :00 AM: District
Court Hearing Held
Court Reporter: Deborah Kreidler
Number of Transcript Pages for this hearing estimated: less than 100
pages defs objt to pits reqeust for costs

Susan E Wiebe

Hearing result for Motion Hearing held on 01/31/2011 11 :00 AM:
Held defs objt to pits reqeust for costs

Motion

Susan E Wiebe

Hearing result for Motion Hearing held on 01/31/2011 11 :00 AM: Motion
Granted in part - Plaintiffs Motion for Costs /defs objt to pits reqeust for
costs - PA to prepare order

Susan E Wiebe

Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid
Susan E Wiebe
by: Gannon, John L (attorney for Hestead, Nickolas Ray) Receipt number:
0089637 Dated: 2/11/2011 Amount: $101.00 (Check) For: Hestead,
Nickolas Ray (plaintiff)
Susan E Wiebe

Notice of Cross Appeal
2/14/2011

Order denying Pltfs rqds for atty fees and awarding costs

Susan E Wiebe

3/2/2011

Defendant Western Surety Company's Amended of Appeal

Susan E Wiebe
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JOHN L. GANNON #1975~
216 West Jefferson Street
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

ri/·&-··'.i'J•.

JUN 2 1 2010
C,\l'f{Of l COUNTY CLERK
D. tJU fLEH, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Plaintiff,

CASENO.

~VJO- k;Jf-Y

vs.
COMPLAINT AND JURY
DEMAND

CNA SURETY dba WESTERN SURETY
COMPANY
Defendant

COMES NOW the Plaintiff who complains and alleges as follows:
COUNTI
I

At all times herein mentioned Plaintiff resides in Middleton, Canyon County,
Idaho and the Defendant was doing business in Nampa, Canyon County Idaho. In addition,
Defendant entered into the surety agreement herein with Dealer 1964 in Nampa, Canyon
County, Idaho.
II
During the year 2007 the Defendant provided a $20,000 statutory bond pursuant
to Idaho Code 49-1608 and 49-1610 on behalf of automobile dealer license number 1964.
III

Idaho automobile dealer license number 1964 does business as Ron Zechman dba Best
COMPLAINT AND JURY DEMAND - Page 1
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of the Best Auto Sales and as Best of the Best Auto Sales Inc, an Idaho corporation.
IV
On March 9, 2010, the Plaintiff recovered a Judgment in Canyon County Case No. CV
08-09169 against Ron Zechman dba Best of the Best Auto Sales in the amount of $16, 079.00
for violations of Idaho Transportation Department IDAPA Regulation 39.02.07.400 relating to
failure to disclose branded titles; and violations of the Idaho Consumer Protection Act
including I.C. 48-603(7) (14) (17).in connection with the sale of a truck to Plaintiff in June,
2007.
V

Demand has been made upon Ron Zechman dba Best of the Best Auto Sales for
payment of the Judgment and no amount has been paid within 30 days.
VI
The violations proven and incorporated in the Judgment are violations of Idaho Code
49-1610.
VII
The violations proven and incorporated in the Judgment are covered by the bond issued
by the Defendant.
VIII
Plaintiff has complied with the requirements of Idaho Code 49-1610 by making a
sworn demand upon the Defendant within 1 year of the Judgment and after 30 days have
elapsed from the date of the Judgment.

IX
COMPLAINT AND JURY DEMAND - Page 2

000005

No other person, entity, or organization has obtained a Judgment against Ron
Zechman dba Best of the Best Auto Sales and made a claim upon the bond referenced herein.
X

No other person, entity, or organization has complied with the statutory requirements
in Idaho Code 49-1610 for presentation of claims upon the bond referenced herein.

XI
Plaintiffs are therefore entitled to reimbursement from the Defendant for the amount of
$16,979, plus lawful interest that accrues, and attorneys fees pursuant to Idaho Code 41-1839
in that proof of loss was furnished to the Defendant more than 60 days prior to filing this
lawsuit.

COUNT II
I

Plaintiff repleads Paragraphs I - III of Count I
II
On May 6, 2010, the Plaintiff recovered a Judgment in Case No. CV 08-09169 against
Best of the Best Auto Sales Inc in the amount of $25,007.49 for violations of Idaho
Transportation Department ID APA Regulation 39. 02. 07.400 relating to failure to disclose
branded titles; and violations of the Idaho Consumer Protection Act including I.C. 48-603(7)
(14) (17) in connection with the sale of a truck to Plaintiff in June, 2007 ..
III
Demand has been made upon Best of the Best Auto Sales Inc for payment of the
Judgment and no amount has been paid within 30 days.
COMPLAINT AND JURY DEMAND - Page 3

000006

IV

The violations proven and incorporated in the Judgment are violations of Idaho Code
49-1610.
V

The violations proven and incorporated in the Judgment are covered by the bond issued
by the Defendant.
VI

Plaintiff has complied with the requirements of Idaho Code 49-1610 by making a
sworn demand upon the Defendant within 1 year of the Judgment and after 30 days have
elapsed from the date of the Judgment.

VII
No other person, entity, or organization has obtained a Judgment against Best of the
Best Auto Sales Inc and made a claim upon the bond referenced herein.

VIII
No other person, entity, or organization has complied with the statutory requirements
in Idaho Code 49-1610 for presentation of claims upon the bond referenced herein.

IX
Plaintiffs are therefore entitled to reimbursement from the Defendant for the amount of
$20.000.00, plus lawful interest that accrues, and attorneys fees pursuant to Idaho Code 411839 or other applicable statute .
WHEREFORE Plaintiff asks for the following relief:
1. Judgment pursuant to Count 1 in the amount of $16, 979.00 plus interest and

COMPLAINT AND JURY DEMAND - Page 4
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attorneys fees pursuant to I.C 41-1839
2. Alternatively, Judgment pursuant to Count 2 for $20,000 plus interest and attorneys
fees pursuant to LC. 41-1839 or other applicable statute
3. Costs of suit
4. If this matter proceeds by Default, Plaintiff asks for an award of $2500. 00 in
attorneys fees.
5. Such other relief as the Court deems just.
PLAINTIFF DEMANDS A TRIAL BY JURY

COMPLAINT AND JURY DEMAND - Page 5
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Elam and Burke

02:35:05 p.m.

ELAM AND BURKE

07-30-2010
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Joshua S. Evett
ELAM & BURKE, P.A.
25 l E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
jse@elamburke.com
ISB #5587

CANYON COUNTY CLERK

D.BUTLER,DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Case No. CV 10-6788

Plaintiff,

ANSWER AND DEMAND FOR WRY
TRIAL

vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

Defendant CNA Surety, d/b/a Western Surety Company ("Defendant"), by and through
its attorney of record, Elam & Burke, P.A., in answer to Plaintiff's Complaint and Jury Demand
(Plaintiff's Complaint), filed on or about June 21, 2010, admits, denies and otherwise alleges as
follows:

FIRST DEFENSE
Defendant denies each and every allegation contained in Plaintitrs Complaint not
specifically admitted herein.

ANSWER AND DEMAND FOR JURY TRIAL - l

000009
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Elam and Burke

20B

ELAM AND BURKE

02:35: 13 p.m.

,;cf{,,.,

07-30-2010

f:1fiv
SECOND DEFENSE
COUNTI
l.

In response to Paragraph I of Plaintiff's Complaint, Defendant lacks sufficient

information or knowledge to form a belief as to the truth of the allegations contained in the first
sentence of this paragraph, and therefore denies the same. Defendant admits that it entered into a
surety agreement with Dealer} 964. Defendant denies that it was doing business in Nampa,
Idaho.
2.

In response to Paragraph II of Plaintiff's Complaint, Defendant admits the

allegations contained therein.
3.

In response to Paragraph III of Plaintiff's Complaint, Defendant admits the

allegations contained therein.
4.

In response to Paragraph IV of Plaintiff's Complaint, Defendant admits the

allegations contained therein to the extent they accurately reflect the tenns of the judgment.
5.

In response to Paragraph V of Plaintiff's Complaint, Defendant lacks sufficient

information or knowledge to form a belief as to the truth of the allegations contained therein, and
therefore denies the same.
6.

In response to Paragraph VI of Plaintiff's Complaint, Plaintiff requests an

admission or denial of a legal conclusion, which does not require an answer under the rules.
7.

In response to Paragraph VII of Plaintiffs Complaint, the bond is exhausted and

no funds are available for the payment of any additional claims, whether valid or not.
8.

In response to Paragraph VIII of Plaintiff's Complaint, Plaintiff requests an

admission or denial of a legal conclusions, which do not require an answer under the rules.

ANSWER AND DEMAND FOR JURY TRIAL- 2
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Elam and Burke

ELAM AND BURKE

02:35:22 p.m.

07-30-2010

Defendant admits only that Plaintiff made a sworn demand upon the Defendant within one (1)
year of the Judgment and after 30 days· from the date of the Judgment.
9.

In response to Paragraph IX of Plaintiffs Complaint, Defendant admits the

allegations contained therein.
I 0.

In response to Paragraph X of Plaintiff's Complaint, Plaintiff requests an

admission or denial of legal conclusions, which do not require an answer under the rules.
11.

In response to Paragraph XI of Plaintiffs Complaint, Defendant denies the

allegations contained therein.

COUNT II
12.

In response to Paragraph I of Count II of Plaintiff's Complaint, Defendant

realleges its responses to paragraphs 1 through 11, as if fully set forth herein.
13.

In response to Paragraph II of Count II of Plaintiffs Complaint, Defendant admits

the amount of the judgment, with the qualification that a portion of the Judgment is apparently
for attorney fees and costs and for punishment under the Consumer Protection Act, neither of
which are recoverable under the bond.
14.

In response to Paragraph III of Count II of Plaintiffs Complaint, Defendant

admits the allegations contained therein.
15.

In response to Paragraph IV of Count II of Plaintiffs Complaint, Plaintiff requests

an admission of a legal conclusion, which is not permitted by the rules.
16.

In response to Paragraph V of Count II of Plaintiffs Complaint, Defendant denies

that the violations in the Judgment are covered as the bond has been exhausted.

ANSWER AND DEMAND FOR JURY TRIAL - 3
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In response to Paragraph VI of Count II of Plaintiffs Complaint, Plaintiff requests

admission or denial of legal conclusions, which do not require an answer under the rules.
Defendant admits only that Plaintiff made a sworn demand upon the Defendant within one ( 1)
year of the Judgment and after 30 days from the date of the Judgment.
19.

In response to Paragraph VII of Count II of Plaintiffs Complaint, Defendant

admits the allegations contained therein.

19.

In response to Paragraph VIII of Count II of Plaintiffs Complwnt, Plaintiff

requests an admission or denial of legal conclusions, which do not require an answer under the
rules.
20.

In response to Paragraph IX of Count II of Plaintiff's Complaint, Defendant

denies the al legations contained therein.

FIRST AFFIRMATIVE DEFENSE
The proceeds of the bond are exhausted, and were exhausted before the Plaintiff made a
claim.

SECOND AFFIRMATIVE DEFENSE
The bond claims paid before Plaintiff's claim were undisputed by the principal and all
claimants agreed to the payment terms.

RULE 11 STATEMENT
Defendant reserves the right, after discovery, to amend this Answer to add additional
affirmative defenses supported by the facts, and a failure to include all such defenses in this
Answer shall not be deemed a waiver of any right to further amend this Answer.
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REQUEST FOR ATTORNEY FEES
Defendant requests that it be awarded its attorney fees and costs incurred herein pursuant
to Idaho Code §12-121, Idaho Code§ 41-1839, and Rule 54 of the Idaho Rules of Civil
Procedure or any other applicable rule or statute.

DEMAND fOR JURY TRIAL
Defendant hereby demands a trial by jury in accordance with the provisions of Rule 38 of
the Idaho Rules of Civil Procedure.
WHEREFORE, Defendant prays for judgment as follows:
l.

Plaintiff's Complaint be dismissed with prejudice and Plaintiffs take nothing

thereby.

2.

Defendant be awarded its attorney fees, costs and expenses necessarily incurred in

defending against Plaintiffs Complaint.
3.

For such other and further relief as the Court deems just under the circumstances.

DATED this* day of July, 2010.
ELAM & BURKE, P.A.

By:.~~_e'c_ufr"
_ _ _ __
Joshua S. Evett. of the firm
Attorneys for Defendant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the~ ·J.rday of July. 2010, I caused a true and correct
copy of the foregoing docwnent to be served as follows:

U.S. Mail
_ _ Hand Delivery
_
Federal Express

John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83702

~_,.,...Facsimile-343-5807

Joshua S. Evett
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JOHN GANNON No.1975
Attorneys at Law
216 West Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff

E

DP.M,

OCT 13 2010
CANYON COUNTY cLCmK
D. 1:3UTLER, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Case No. CV 10-6788
Plaintiff.
MOTION FOR SUMMARY
JUDGMENT

vs.
CNA SURETY dba WESTERN SURETY
COMPANY
Defendant.

COMES NOW the Plaintiff by and through his attorney of record herein who
hereby pursuant to IRCP 56 moves and requests that this Court enter Judgment for the
Plaintiff because there are no issues of fact and only questions of law at issue in this
matter, which should be resolved in Plaintiffs favor.
This Motion is based upon the record and file herein including the Plaintiffs
Statement of Uncontested Facts, Plaintiffs Memorandum in Support of Motion for Summary
Judgment, the Answer of the Defendant, Affidavit of John Gannon with copy of Judgment
against Best of the Best Auto Sales and certified copy of letter from Western Surety's Michael
Dow, and any other Affidavits filed herein in support of said Motion.

(

MOTION FOR SUMMARY JUDGMENT Page - 1
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)
CERTIFICATE OF SERVICE

I hereby certify that I caused to be personally served a true and correct copy of the
foregoing pleading on October 11, 2010, upon Josh Evett, Elam & Burke, 251 E Front Street
Boise, Idaho 83702

MOTION FOR SUMMARY JUDGMENT Page - 2
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JOHN L. GANNON #1975
216 West Jefferson Street
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

L E D
AM, _

___,PM.

OCT t 3 2010
CANYON COUNTY CLERK

D.BUTLER,OEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Plaintiff,

CASE NO. CV 10-6788

vs.
CNA SURETY dba WESTERN SURETY
COMPANY

STATEMENT OF
UNCONTESTED FACTS

Defendant

1. Western Surety entered into a surety agreement with Dealer No.1964 (Answer

Paragraph 1)
2. During the year 2007 the Defendant provided a $20,000 statutory bond pursuant to
Idaho Code 49-1608 and 49-1610 on behalf of automobile dealer number 1964 (Answer
Paragraph 2)
3. Idaho automobile dealer license number 1964 does business as Ron Zechman dba
Best of Best Auto Sales and as Best of the Best Auto Sales Inc, an Idaho Corporation.
(Answer Paragraph 3)
4. A Judgment was entered in favor of Nick Hestead and against the Defendant Best of
the Best Auto Sales Inc on May 6, 2010. The Judgment found that:

STATEMENT OF UNCONTESTED FACTS IN SUPPORT OF SUMMARY ruDGMENT- Page
1
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"Defendant Best of the Best Auto Sales Inc violated Idaho
Transportation Department IDAPA Regulation 39.02.07.400
relating to required disclosures of branded titles, the Idaho
Consumer Protection Act at Idaho Code 48-603(7), (14),
(17) and breached express and implied warranties under
the Uniform Commercial Code"
The Judgment provides for $16,979. in damages, costs of $503.49, and attorneys fees
of $7525 for a Total Judgment of $25,007.49. This Judgment earns lawful interest from May
2, 2010 at the statutory rate until paid. (See Judgment attached to Affidavit of John
Gannon)
5. Demand has been made upon Best of the Best Auto Sales Inc for payment of the
Judgment and no payment was made within 30 days. (Answer Paragraph 14)
6. Plaintiff made a sworn demand upon the Defendant within one (1) year of the
Judgment and after 30 days after the date of the Judgment (Answer Paragraph 17)
7. No person, entity or organization has obtained a Judgment against Best of the Best
Auto Sales Inc and made a claim upon the bond referenced herein. (Answer Paragraph 19)
8. No person, entity or organization has obtained a Judgment against Ron Zechman dba
Best of the Best Auto Sales and made a claim upon the bond referenced herein. (Answer
Paragraph 9)
9. Defendant has denied that the violations in the judgment are covered by the bond on
the basis that the "bond has been exhausted." (Answer Paragraph 16)
10. Defendant is very aware of the claim procedure in Idaho Code 49-1610(4) and has
represented in the past that "Subsection 4 of Section 49-1610 of the Idaho Code provides for
recovery under the bond as follows .... (Quoting verbatim Section 4)". Letter from Assistant
STATEMENT OF UNCONTESTED FACTS IN SUPPORT OF SUMMARY JUDGMENT- Page

2
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Vice·President Michael Dow dated February 18, 2000 attached to the Affidavit of John
Gannon.
11. Defendant Western Surety has recognized the "judgment" requirement in other
state statutes. Western Surety Company v lntrust Bank NA 20 S. W. 3d 366 (Mo App 2000)

CERTIFICATE OF SERVICE
I hereby certify that I caused to be personally served a true and correct copy of the
foregoing pleading on October 11, 2010, upon Josh Evett, Elam & urke, 251 E Front Street
Boise, Idaho 83702

STATEMENT OF UNCONTESTED FACTS IN SUPPORT OF SUMMARY JUDGMENT- Page
3
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JOHN L. GANNON #1975
216 West Jefferson Street
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

~&E

DP.M.

OCT 13 20'1D
CANYON COUNTY CLERK

D.BUTLEA,DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Plaintiff,

CASE NO.CV 10-6788

vs.
MEMORANDUM IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

CNA SURETY dba WESTERN SURETY
COMPANY
Defendant
INTRODUCTION

Plaintiff has filed separately a "Statement of Uncontested Facts" with citations.
This case arises out of a Judgment that Nick Hestead obtained against Best of the Best
Auto Sales Inc, and in the alternative Ron Zechman dba Best of the Best Auto Sales in March,
2010, Hon James Morfitt presiding. Plaintiff is moving for Summary Judgment based upon the
Best of the Best Auto Sales Inc Judgment which totals $25,007.49. Neither named
Defendant has paid anything toward the Judgment, so a claim was made upon the $20,000
Western Surety auto dealer bond pursuant to Idaho Code 49-1610.
A bond is not the same as insurance. A bond's liability is based upon statute and in
this case Idaho Code 49-1610 applies.
In response to the claim, the Defendant Western Surety said the Judgment is not

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 1
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covered by the bond "as the bond has been exhausted". (Answer of Defendant Paragraph 16).
In other words Western Surety claims it has already paid $20,000.to two automobile auction
claimants . Plaintiff contends these payments cannot be counted because neither had a judgment
and neither complied with the statutory procedure. In fact, Plaintiffs note Idaho Code 49-1610
says a claim cannot even be filed until the Judgment is at least 30 days old.
Western Surety cannot rewrite the statute or ignore it. Plaintiff read the statute and
followed it. Now Western Surety wants to penalize Plaintiff for following the law by
making preferential payments to claimants who had not complied with the statute.

I
THE WESTERN SURETY BOND IS A STATUTORY BOND
AND ITS ACTIONS MUST BE IN ACCORD WITH THE BOND
STATUTES. IT CANNOT REWRITE OR REVISE IDAHO LAW
Bryant Motors v American States Insurance 118 Idaho 796 800 P.2d 683 (Ct App
1990) considered a situation in which Plaintiff had recovered a Judgment and was making a
claim on the auto dealers bond in Idaho Code 49-1610. The case states as follows:
"The obligation of a surety on a bond required by statute is determined by the
provisions of the statute. Royal Indemnity Co. of New York v Business
Factors Inc.96 Ariz 165, 393 P.2d 261 (1964). Thus such bonds are construed
in the light of the statute creating the obligations secured and of the purposes
for which the bond is required, as expressed in the statute. (cit om) ........ .
.. .. . .It is presumed that the intention of the parties was to execute a bond such
as the law required. 12 Am Jur 2d Bonds Section 26 at 495-96 (1964)
118 Idaho at 798
Bryant was cited with approval in a subsequent case. In Seubert Excavators v Eucon
Corp 125 Idaho 409 at 417, 871 P.2d 826 (1994) our Supreme Court said:
" Furthermore, it is a principle of Idaho law that the obligation of a surety on
a bond required by statute is determined by the obligations and purposes set
forth in the statute. Bryant Motors Inc v American States Inc 118 Idaho 796,
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 2
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798, 800 P .2d 683, 685 ........ "
Idaho's law regarding the bond includes two statutes: Idaho Code 49-1608 and Idaho
Code 49-1610.

Idaho Code 49-1608 both at the time applicable in this case, and now,

requires in pertinent part:
" Before any dealer's license shall be issued by the department to any applicant
the applicant shall procure and file with the department good and sufficient
bond in the amount shown, conditioned that the applicant shall not practice any
fraud, make any fraudulent representation or violate any of the provisions of
this chapter, rules of the department, or the provisions of chapter 5, title 49,
section 49-1418, or chapter 6, title 48, Idaho Code, or federal motor vehicle
safety standards, or odometer fraud in the conduct of the business for which he
is licensed. "
There is no dispute that Defendant Western Surety provided the $20,000 bond for Best
of the Best Auto Sales Inc. (See Statement of Uncontested Facts)
The next applicable section, Idaho Code 49-1610, refers to "Process". In pertinent
part it states:
"49-1610 . Right of action for loss by fraud - Process. - (1) If any person
shall suffer any loss or damage by reason of any fraud practiced on him or
fraudulent representations made to him by a licensed dealer or one (1) of
the dealer's salesmen acting for the dealer, in his behalf or within the scope
of the employment of salesman, or shall suffer any loss or damage by reason
of the violation by the dealer or salesman of any of the provisions of this
chapter, or chapter 5, title 49, Idaho Code, or section 49-1418, Idaho Code
or chapter 6, title 48 Idaho Code, or any applicable rule or regulation of
the board, or federal odometer law or regulation, that person shall have a
right of action against the dealer and his salesman.
(2) .... ..
(3) ...... .

(4) Whenever any person is awarded a final judgment in a court of competent
jurisdiction in the state of Idaho for any loss or damage by reason of the
violation by such dealer or salesman of any of the provisions of this chapter
chapter 5, title 49, section 49-1418, or chapter 6, title 48, Idaho Code, or any
rule or regulation of the department in connection with the purchase of a
vehicle, or federal motor vehicle safety standards, or in connection with the
purchase of a vehicle if the loss or damage is a result of odometer tampering
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 3
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or odometer fraud, the judgment creditor may file a verified claim with the
corporate surety who has provided the dealer's surety bond, or with the
chairman of the dealer advisory board where the dealer has deposited with the
director a cash bond or certificate of deposit.
(a) The claim shall be filed no sooner than thirty(30) days and no later
than one (1) year after the judgment has become final.
(b) The claim shall:
(1) Be accompanied by a certified copy of the judgment
(2) State the amount of the claim if different from the judgment amount
and
(3) State that demand has been made upon the dealer for payment of the
Judgment, and the dealer has failed to pay the judgment in full within
thirty (30) days.
First, Plaintiff has complied with the first part of Section 4 because the Judgment found
violations of Chapter 6, Title 48 (the Idaho Consumer Protection Act) and violations of "rules
of the department," both of which entitle Plaintiff Hestead to make a claim on the bond. (See
Judgment attached to Affidavit of John Gannon)
Second Plaintiff Nick Hestead followed the statutory process for making a claim on
Best of the Best Auto Sales Inc's bond. (See Statement of Uncontested Facts).

No other

purported claimant has ever done so. Hestead has obtained a Judgment that clearly states that
violations of Idaho Code 49-1610 have occurred and that Judgment has been presented in
accordance with the judgment claims procedure. (See Statement of Uncontested Facts)
Western Surety cannot unilaterally rewrite this statute, and claim that the "Process"
means nothing. Western Surety is simply writing this procedure out of the Idaho Code. In fact
the code is specific that a "claim": cannot be filed until 30 days after a judgment has been
entered and demand upon the dealer made. Section 4 of Idaho Code 49-1610 becomes
meaningless and mere surplusage if a surety can pay any claim that comes into its offices
without regard as to whether there is a judgement. As our Supreme Court has stated:
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 4
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"If possible, it is incumbent upon a court to give a statute an interpretation
which will not in effect nullify it" (DeRouse v Higgensen 95 Idaho 173,176)

In Dohl v PSF Industries Inc 899 P.2ds 445, 127 Idaho 232 (1995) our Supreme Court
said:
"Statutes are to be construed to ascertain and give effect to the purpose of
the legislation and to give force and effect to every part of the provision.
(Cit om) ....
We will not presume that the legislature performed the idle act of enacting
a superfluous statute."

A.
DEFENDANT WESTERN SURETY CANNOT
OFFSET ITS IMPROPER PAYMENTS
Plaintiffs have found one case on point, wherein a surety made payments without a
judgment in derogation of a statutory provision requiring that a bond provide $10,000 for the
payment of judgments. In Frank et al v Hartford Accident and Indemnity Company 136 Misc
186, 239 N.Y.S. 397, (1930) the Supreme Court of New York County said:
"The questions presented for determination thus relate to said payments
by the defendant, aggregating $4,001.50. When paying the fund into
the Court, is the defendant entitled to deduct such amount from the limit
of $10,000 fixed in the policy on all judgments recovered upon claims
arising out of the same transaction for bodily injuries or death. Considering
first the payments in settlement of claims of $3,383.50: The provision as
to the limit of insurance on all judgments was inserted in the policy pursuant
to the statute for the protection of judgment creditors. It is specifically in the
language required by the statute, and as such limitation applies only to
judgments, any other liability under the policy is not affected by such
limitation. When the insurer paid the claims on which no judgments had
been obtained, it did so voluntarily, without regard to the limitation, which
provides only for judgments, and it took the chance of being required to
thereafter pay out the full limitation of $10,000 upon judgments .....
239 N.Y.S. 402
The result of this case makes sense. A surety bond is not insurance. It is an
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 5
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obligation based upon statutory parameters. Coverage and the process for claims can be
changed, expanded or contracted as the legislature wishes. In the end the surety must comply
with the statutes, and until there has been such compliance, the surety's obligations have not
been satisfied.
In this case Defendant Western Surety still has an obligation to pay up to $20,000
against judgments entered against Best of the Best Auto Sales Inc, because Defendant has
never paid upon any judgment. It ignored the requirements of Subsection 4 and allowed
everyone else, incliuding Nick Hestead, to think that claims must be made after a Judgment
has been secured for 30 days.

A.
DEFENDANT WESTERN SURETY IS AW ARE
OF THE JUDGMENT REQUIREMENT AND HAS REQUIRED IT IN OTHER CASES
Western Surety recognized its statutory obligation to pay only judgments in a letter
from Assistant Vice President Michael Dow dated February 18, 2000, which is attached to the
Affidavit of John Gannon. In addition, Western Surety has recognized the "judgment"
requirement in other states which require one. For example, in Western Surety Company v
Intrust Bank NA 20 S. W. 3d 366 (Mo App 2000) Western Surety did not recognize an
obligation to pay on claims until there were judgments. At that point it filed an interpleader
action because the amount of the judgments exceeded the bond amount.
The point is though, that Western Surety is well aware of bond statutory requirements
that there be a judgment before payment.

CONCLUSION
The important public policy problem with the Western Surety position is that those
MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - Page 6
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()
who follow the law are severely prejudiced. Those who don't follow the law, and make
claims before they are ripe, are rewarded. Western Surety should have to follow the law and
the rules just like Nick Hestead and Best of the Best Auto Sales Inc is required to do.

I hereby certify that I caused to be personally served a true and correct copy of the
foregoing pleading on October 11, 2010, upon Josh Evett,
Burke, 251 E Front Street
Boise, Idaho 83702
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JOHN L. GANNON #1975
216 West Jefferson Street
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

C/1.NYON COUNTY CLERK

D. BUTLER, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NICK HESTEAD
Plaintiff,

CASE NO. CV 10-6788

vs.
AFFIDAVIT OF JOHN GANNON
WITH JUDGMENT AND
WESTERN SURETY LETTER
ATTACHED

CNA SURETY dba WESTERN SURETY
COMPANY
Defendant
STATE OF IDAHO

)

County of Ada

)

JOHN GANNON being first duly sworn deposes and says:
Attached hereto is a copy of the certified judgment in favor of Nick Hestead and
against Best of the Best Auto Sales
Attached hereto is the original certified copy of a letter from Western Surety
Assistant Vice President Michael Dow dated Februury 18, 2000, concerning Western
Surety's position regarding the Auto Dealer Bond procedure outlined in Idaho Code 491610 subsection 4 ..

AFFIDAVIT OF JOHN GANNON WITH JUD
ATT ACHED - Page 1
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SUBSCRIBED AND SWORN to before me this

...........,,,

r:f_ day of October, 2010
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By/J~IWYv1NOTARUBiIC FOR IDAHO
Residing at Boise. Idaho
My Comm Exp U(01 'Zo)
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be personally served a true and correct copy of the
foregoing pleading on October I'S 2010, upon Josh Evett, Elam & Burke, 251 E Front Street
Boise, Idaho 83702

AFFIDAVIT OF JOHN GANNON WITH JUDGMENT AND WESTERN SURETY LETTER
ATTACHED - Page 2
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JOHN GANNON No.1975
Attorneys at Law
216 W Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff

MAY D6 2010
CANYON COUNTY CLERK
K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Case No. CV 08-09169
Plaintiff.

vs.

JUDGMENT
(BEST OF THE BEST AUTO SALES
INC)

RON ZECHMAN dba BEST OF THE
BEST AUTO SALES; BEST OF THE
BEST AUTO SALES INC
Defendants.

THIS COURT having entered a Default against Best of the Best Auto Sales Inc on
March 4. 2010, and having further conducted a trial in this matter. including damages. on
March 4. 2010, and after hearing the evidence and argument presented. having orally stated in
detail the Courts findings of fact and conclusions of law on the record;
THE COURT HEREBY DETERMINES that the Defendant Best of the Best Auto
Sales Inc violated. Idaho Transportation Department IDAP A Regulation 39. 02. 07.400 relating
to required. disclosures of branded titles; the Idaho Consumer Protection Act at Idaho Code
48-603(7), (14) and (17); and breached express and implied warranties under the Uniform
Commercial Code.
AND THE COURT FINDS that the Plaintiff has been damaged as a result of these
violations in the'amount of $12,500 plus interest at the rate of 10.9% since June 8. 2007 in the
amount of $3729 and sales tax damage of $750
JUDGMENT - Page 1
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l
AND THEREFORE IT IS ORDERED ADJUDGED AND DECREED that the

Plaintiff Nick Hestead shall have JUDGMENT against the Defendant BEST OF THE BEST
AUTO SALES INC in the amount of $16,979, plus costs of $503.49, and attorneys fees of
$7525 for a TOTAL JUDGMENT OF $25, 007.49, which Judgment shall henceforth earn
interest at the statutory rate and shall be a final judgment from which execution may issue or
an appeal be filed.
THIS COURT further finds that this Judgment is joint and several with the judgment
that has been entered against Ron Zechman db'a Best of the Best Auto Sales, and that therefore
any amounts paid under this judgment shall be credited against Ron Zechman dba Best of the
Best Auto Sales, and likewise any amounts paid under the Ron Zechman dba Best of the Best
Auto Sales Judgment shall be credited against this Judgment.
Dated this £day of May, 2010

JAMES
By_ _
_ _ _C.
_MORFITT
_ _ __
HON JAMES MORFITT
Senior District Court Judge
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IDAHO TRANSPORTATION DEPARTMENT

Vehicle Services, Titles • P.O. Box 7129
Boise ID 83707-1129

(208) 334-8663
dmv.idaho.gov

John L Gannon
Attorney at Law
216 West Jefferson
Boise, ID 83702

14 October 2010

This/these document(s) are certlfied by me, an official custodian of the records of the Idaho
Transportation Department, Division of Motor Vehicles, and that this/these copy(s) ls/are a true and
correct copy(s) of the orlglna I on flle with said department.

Attached Oocument(s) :
•

February 18, 2000 correspondence Michael H. Dow of Western Surety Company to
William E. Little of Dealy's Wheels 'N' Deals. (2 pages)
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•.

cc:

T. Rex Gr~Jt - State of Idaho

February 18, 2000

Wi11iam E. Little
Dealy' s Wheels 'N' Deals
5102 W. State
Boise, ID 83703
Re:

Claim S-112,404, File #60940885
Ronald A. Dye dba Cars Plus

The Idaho Transportation Depanment has forwarded your Consumer Complaint and
Request for Investigation. We will write to our principal to obtain a statement of our
principal's P9Sition regardin& this claim and will allow our principal approximately
three weeks in which to provide a reply. In the meantime, please furnish copies of all
documentation of your claim, e.g., consignment agreement, purchase agreement,
invoices, cancelled checks, etc.
.
Indemnification under this bond is conditioned upon a showing of loss by reason of our
principal' s fraud, fraudulent representations, or violation by the J)rincipal of any of the
provisions of Chapter 24, Title 49, Idaho code, or rules and regulations promulgated by
the Department of Trans{!ortation or the provisions of Chapter 4, Title 49, Idaho Code,
§ 49-1128, Idaho Code, Chapter 16, Title 48, Idaho Code, or Federal Motor Vehicle
Safety Standards or odometer fraud during the time the principal was licensed as a
dealer. A copy of the bond is enclosed for your reference. Please advise us of all
evidence of which you are aware establishing a breach of the condition oft he bond by
the principal.
Subsection (4) of § 49-1610 of the Idaho Code provides for recovery under the bond as
follows:
Whenever any person is awarded a final judgment in a court of
competent jurisdiction in the state of Idafio for any loss or damage by
reason of the violation by such dealer or salesman of any of the
provisions of this chapter, chapter 5, title 49, section 49-1418, or
chapter 6, title 48, Idaho Code, or any rule or regulation of the
department in connection with the purchase of a vehicle, or federal
motor vehicle safety standards, or m connection with the purchase of
a vehicle if the loss or damage is a result of odometer tampering, or
odometer fraud, the judgment creditor may filfc a verified claim with
tb~ corpora~ syr,£,tyJY..0Q...~s. P.fQ.Y.~5!_f~-% ~ e~'s s~~~.!Y..f...»9.t...0!
with the chamnan of the deafer advisory oaraw'fiere tlie ealer Has
deposited with the director a cash bond or certificate of deposit.

CNA Surety • Western Surety Company • Claim Department
P.O. Bo" 5017 • 101 S. Philllps Avenue • Sioux Falls, SD S7117-5077 • Phone (6()5} 330-7400 •
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Fax (605} 330·7401

.

William E. Little
Page 2
February 18, 2000
(a)

The claim shall be filed no sooner than thirty (30) days and
no later than one (1) year after the judgment has become
final.

(b)

The claim shall:
l.

Be accompanied by a certified copy of
the judgment.

2.

State the amount of the claim if different from
the judgment amount; and

3.

State that demand has been made upon the dealer for
payment of the judgment, and the dealer has failed to
pay the judgment in full within thirty (30) days.

Please let us know whether you intend to proceed under this subsection to make your

claim against thjs bond.

We look forward to receiving this infonnation from you. Thank you for your
cooperation.

Sincerely,

Michael H. Dow

Assistant Vice President

Western Surety Company
MHD:dr

cc:

T. Rex Green - State of Idaho, Transportation Department

CNA Surety •
P.O. 8ox5071 •

101 S. PhillipsAvenue

Wesrem Surety Company • Claim Department
• Siouxfatls,SD57117•5011 • Phone(605)3J0-1400 •
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Fax(605)130-1401

(

L E D

A,M _ _ _ _P.M.

Joshua S. Evett
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
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OCT 2 8 2010
CANYON COUNTY CLERK
J HEIDEMAN. DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Case No. CV 10-6788

Plaintiff,

DEFENDANT'S MOTION FOR RULE 56(t)
EXTENSION OF TIME

vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

Defendant, CNA Surety, d/b/a Western Surety Company, by and through its attorneys of
record, Elam & Burke, P.A., hereby moves this Court for an Order continuing the hearing on
Plaintifrs Motion for Summary Judgment to permit affidavits to be obtained or depositions to be
taken or discovery to be had.
This motion is based on the supporting Affidavit of Joshua S. Evett, Memorandum in
Support of Motion for Rule 56(t) Extension of Time, filed herewith and all pleadings and papers
on file in this action.
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DA TED this~ day of October, 2010.
ELAM & BURKE, P.A.

By:

Q.j ['4,. t-:
Joshua S. Evett, of the firm
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the'!!JJL day of October, 2010, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
.,. Facsimile - 343-5807

Joshua S. Evett
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OCT 2 8 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE ST A TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Case No. CV 10-6788

Plaintiff,
vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,

MEMORANDUM IN SUPPORT OF
DEFENDANT'S MOTION FOR RULE 56(f)
EXTENSION OF TIME

Defendant.

I. INTRODUCTION
Defendant Western Surety Company requests additional time in this case to conduct
discovery in order to respond to Plaintiffs motion for summary judgment, now set for hearing on
November 12, 2010. This case does not have a trial date, and the complexity of the case requires
additional discovery before Defendant can adequately respond to Plaintiffs motion.

MEMORANDUM IN SUPPORT OF DEFENDANT'S
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II. FACTS/ARGUMENT
This case is far more complex than represented by Plaintiff's moving papers. The gist of
Plaintiffs summary judgment is that Defendant, who was the surety for Best of the Best Auto
Sales, Inc., failed to follow Idaho Code section 49-1610 when it paid various claims on Best of
the Best's $20,000.00 motor vehicle dealer bond in early and mid 2009. Plaintiff argues that
these claims were paid even though they were not based on judgments (which is true), and that,
accordingly, this Court should treat the payments as if they were never made, and find that
Plaintiff's later claim (which was based on a judgment) must still be paid. 1
Left out of Plaintiffs moving papers, however, is the fact that Plaintiff first filed his
claim on August 31, 2009, 2 by sending a claim plainly not based on afinaljudgment to the Idaho
Transportation Department ("ITD.") (See Evett Aff., Exh. B.) This claim was forwarded to
Defendant, and Plaintiffs counsel then followed up with a letter to Defendant on September 9,
2009, submitting the claim again to Defendant. (See Id.)
Defendant receives many "claims," forwarded to it by ITD, by individuals seeking
payment under a motor vehicle dealer's surety bond. ITD makes no distinction between claims
and claims based on judgments. ITD asks to be kept infonned of "settlements" of claims, such as

1

Plaintiff argues that Defendant made the earlier payments as a "volunteer," based on a
very old case out of New York, Frank et al v. Hartford Accident and Indemnity Company, 136
Misc. 186, 239 N. Y.S. 397 (1930).
2

Defendant had already exhausted the $20,000.00 bond by making payments to other
claimants on March 11, 2009, and June 11, 2009. Before those payments Defendant had not
received notice from either Plaintiff, his counsel, or Defendant's Principal (Best of the Best Auto
Sales, Inc.), that Plaintiff was pursuing a lawsuit against the Principal, or wished to submit a
claim to the Defendant as surety.
MEMORANDUM IN SUPPORT OF DEFENDANT'S
MOTION FOR RULE 56(f) EXTENSION OF TIME - 2
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C)
the ones it forwards to Defendant, and Defendant does that. Plaintiff claims that an employee
with ITO, Daryl Marler, told him the procedure to follow.
Plaintiffs o\\'Il inconsistent positions demonstrate the complexity of the issues facing the
Court. The claims paid by Defendant before Plaintiff even made his claim were valid claims
under Idaho Code §§ 49-1608 and 49-1610. Idaho Code § 49-1608 requires that the motor
vehicle dealer bond issued by Defendant cover fraud, fraudulent representations, provisions of
chapter 16, title 49, or provisions of chapter 5, title 49, section 49-1418, and a variety of other
statutes not relevant here.
The claims paid on March 11, 2009, and June 11, 2009, arose out of Best of the Best
Auto Sales, Inc.'s sale of cars purchased from Brasher's Idaho Auto Auction and Dealers Auto
Auction of Idaho. Before Best of the Best's checks cleared to the auctions, it sold the cars it had
bought to consumers but did not give those consumers title to the cars. These titles were still
held by the auto auctions.
Best of the Best's checks to the auctions bounced, and the auctions - understandably - did
not tum over the titles for transfer to the consumers who bought their cars from Best of the Best.
Idaho Code§ 49-502 required Best of the Best to transfer title to the purchasers as part of the
sale. ("No person shall sell or otherwise dispose of a vehicle without delivery to the purchaser or
transferee a certificate oftitle with an assignment as necessary to show title in the purchaser ...
.") Best of the Best violated these provisions, and never responded to correspondence from
Defendant to explain the violations. (Section 49-502 is not the only statute Best of the Best
violated, but is the clearest statute that was violated.) Because no one disputed the validity of the

MEMORANDUM IN SUPPORT OF DEFENDANT'S
MOTION FOR RULE 56(t) EXTENSION OF TIME - 3
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C
claims - not the Principal (Best of the Best), not the claimants, and not Defendant - Defendant
paid the claims. Accordingly, the consumers were given their titles.
After Defendant paid these valid claims, and exhausted the $20,000.00 limit of the bond,3
Plaintiff made his claim. Defendant told Plaintiffs counsel that the bond was exhausted and the
claim would not be paid. ITD was kept fully informed of this position and did not object.
While Plaintiff focuses solely on Idaho Code § 49-1610 in his brief, it is apparent that
another statute - Idaho Code § 41-1839 - is also directly relevant. That statute, regarding attorney
fee awards against insurers and sureties, provides that a surety must offer an amount justly due
within 60 days of receiving a claim from a third party surety bond claimant. The purpose of the
statute is to "provide an incentive for insurers to settle just claims in order to reduce the amount
of litigation and the high costs associated with litigation." Marlin v. State Farm }vfut. Auto. Ins.

Co., 138 Idaho 244, 247 (2002).
Subsection (3) to Idaho Code § 41-1839 expressly provides that payment of an amount
deemed justly due "shall not be deemed a volunteer payment" so long as such determination and
payment by the surety be made "in good faith." There can be no question here that Defendant's
payments of the claims submitted long before he informed Defendant of his claim were made in
good faith. Best of the Best had, without question, violated the Idaho Code by failing to provide
its customers with titles to vehicles. Best of the Best bounced tens of thousands of dollars of
checks to the auto auctions from which it had bought the vehicles, went out of business in
February 2009, never informed Defendant of Plaintiffs suit against it, and never bothered to
3

Idaho Code § 49-1608 limits the surety's liability to "the total aggregate liability on the
bond." In this case, that amount is $20,000.00.
MEMORANDUM IN SUPPORT OF DEFENDANT'S
MOTION FOR RULE 56(f) EXTENSION OF TIME - 4
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respond to Defendant's requests for information following submission of the claims Defendant
ended up paying.
Defendant finds itself in the position of having to defend its payment of these claims,
even though ultimately there should be no dispute that the claims that were paid were valid.
For the reasons set forth in the Evett Affidavit, significant discovery remains to be
completed in order for Defendant to be able to adequately oppose the summary judgment.
Idaho Rule of Civil Procedure 56(f), which establishes the procedure for allowing further
discovery before responding to an opposing party's motion for summary judgment provides:
Should it appear from the affidavits of a party opposing the motion
that the party cannot for reasons stated present by affidavit facts
essential to justify the party's opposition, the court may refuse the
application for judgment or may order a continuance to permit
affidavits to be obtained or depositions to be taken or discovery
to be had or may make such order as is just.
I.R.C.P. 56(f) (emphasis added).
Here, Defendant needs to take the depositions of Mr. Ririe (who was involved in the sale
of the truck to Plaintiff), Mr. Zechmann (who sold the truck to Plaintiff), Daryl Marler (with
ITO), and follow up on investigations into two claims Plaintiff has injected into the case (one
approximately 10 year old Idaho claim, and a claim in Missouri). Defendant is also not in receipt
of the deposition transcript for Plaintiffs deposition, which is needed for the opposition.

III. CONCLUSION
There is no prejudice to Plaintiff in delaying the hearing, and delay will enable Defendant
to present a complete defense and complete record to the Court, all of which are necessary
considering that Plaintiff: (a) seeks a judgment of $20,000.00; (b) seeks attorney fees under
MEMORANDUM IN SUPPORT OF DEFENDANT'S
MOTION FOR RULE 56(f) EXTENSION OF TIME - 5
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Idaho Code § 41-1839; and (c) essentially asks this Court to rule that even though Defendant has
already made valid payments of $20,000.00 and exhausted the penal limit of the bond, it must
now pay an additional $20,000.00 to Plaintiff (making its $20,000.00 bond a $40,000.00 bond, in
apparent violation of the statutory limit on payments due under the bond).
DATED this

!lit_ day of October, 2010.
ELAM & BURKE, P.A.

.J._~....._~------

By:__.t):
_____
.
Joshua S. Evett, of the firm
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on t h e $ ~ of October, 2010, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
_ _ Hand Delivery
Federal Express
~Facsimile - 343-5807

Joshua S. Evett
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OCT 2 8 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,

Case No. CV 10-6788
MOTION TO SHORTEN TIME FOR
HEARING ON DEFENDANT'S MOTION
FOR RULE 56(f) EXTENSION OF TIME

Defendant.

COMES NOW Defendant, CNA Surety, d/b/a Western Surety Company, by and through
its attorneys of record, Elam & Burke, P.A., and hereby moves this Court for an Order
Shortening Time to hear Defendant's Motion for Rule 56(/) Extension of Time on Friday, October
29, 2010, at 1:30 p.m. This motion is based on the Affidavit of Joshua S. Evett filed herewith.

MOTION TO SHORTEN TIME FOR HEARING ON DEFENDANT'S
MOTION FOR RULE 56(f) EXTENSION OF TIME - 1
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(~
DATED this

1:lJJ.._ day of October, 2010.
ELAM & BURKE, P.A.

(y•./,c:

Q _.J.
Joshua S. Evett, of the firm
Attorneys for Defendant

By:

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the t,...~day of October, 2010, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
Hand Delivery
_ _ Federal Express
VFacsimile - 343-5807

~

'

Joshua S. Evett

MOTION TO SHOR TEN TIME FOR HEARING ON DEFENDANT'S
MOTION FOR RULE 56(f) EXTENSION OF TIME - 2
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OCT 2 8 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs,
CNA SURETY, dba WESTERN SURETY
COMPANY,

Case No. CV 10-6788
AFFIDAVIT OF JOSHUA S. EVETT IN
SUPPORT OF MOTION TO SHORTEN
TIME FOR HEARING and MOTION FOR
RULE 56(f) EXTENSION OF TIME

Defendant.

STA TE OF IDAHO
County of Ada

)
)ss.
)

Joshua S, Evett, having first been duly sworn, upon his oath deposes and says as follows:

I.

I am an attorney in the law firm of Elam & Burke, P.A., and at all relevant times

counsel ofrecord for Defendant. I have reviewed the contents of the file in this matter and make
this affidavit based on personal knowledge.

AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF MOTION TO SHORTEN
TIME FOR HEARING and MOTION FOR RULE 56(f) EXTENSION OF TIME - 1
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2.

Plaintiff filed his Motion for Summary Judgment on October 12, 2010. There is

good cause to shorten time on this motion to extend the hearing date to conduct discovery under
Rule 56(f) as an opposition is due to the motion for summary judgment this Friday, October 29,
2010. From the standpoint of judicial economy I would prefer to avoid having to file an
opposition to the summary judgment if that opposition will be rendered meaningless should the
Court permit additional discovery as requested.
3.

Neither party has requested a trial date in the case and a trial date, accordingly, has

not been assigned.
4.

On October 19, 2010, I took Plaintiffs deposition. I have not received the

deposition transcript to date, however, and accordingly cannot attach it to an opposition to the
summary judgment. There are portions of the deposition that I must submit to the Court in
support of the opposition.
5.

I have requested that Plaintiffs counsel move the hearing date on his motion for

summary judgment into December 2010, so I can conduct additional discovery necessary to
oppose the motion.
6.

Counsel has presently declined to move the hearing date but indicated he might if

he can get a hearing date in December. To be on the safe side, I have filed this motion to vacate
the hearing date for the reasons that follow:
a.

While Plaintiffs motion focuses on payment by Western Surety of claims
preceding his own under Idaho Code§ 49-1610, putting aside the dispute
over that statute, there is the issue of whether the claims paid before Mr.
Hestead's claim were paid in good faith under Idaho Code§ 41-1839. (A
copy of which is attached for ease ofreference as Exhibit A.)

AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF MOTION TO SHORTEN
TIME FOR HEARING and MOTION FOR RULE 56(f) EXTENSION OF TIME - 2
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7.

b.

Plaintiffs written discovery responses of October 15,210 identified Daryl
Marler of the Idaho Transportation Department as someone who told him
how to go about filing a claim on a motor vehicle dealer bond. The
department sends out what it refers to as "claims" it receives from
consumers to companies such as Western Surety Company. (A copy of
the claim forwarded to Western Surety Company, by the Department is
attached to Plaintiffs Response to Request for Production of Documents.)

c.

Mr. Marler's deposition is necessary to explain the claims process
functions and to understand the number and different ways in which
claims on motor vehicle dealer bonds are processed and resolved.

d.

At least two other depositions are necessary as well, the deposition of
Morgan Ririe and Ron Zechmann, both of whom were involved in the sale
of the truck that Mr. Hestead bought from Best of the Best Auto Sales. On
behalf of my client I need to explore whether Best of the Best Auto Sales,
Inc., was out of business at the time the claims were paid. I also need to
understand Mr. Ririe's role in the sale of the truck to Mr. Hestead and to
establish that the claims which were paid by Western Surety Company,
were valid claims. I am concerned that the position will be taken that
neither Mr. Ririe nor Mr. Zechmann agreed that the claims should have
been paid.

e.

Last, plaintiff has injected an almost ten ( 10) year old letter from Michael
Dow, a former vice president with CNA/Western Surety Company, and
Western Surety's handling of a Missouri claim into the case. My current
contacts at the company do not know where Mr. Dow is, as he left the
company many years ago. We are investigating these claims to try to
counter Plaintiffs counsel's interpretation of what occurred in those
claims, but cannot complete this investigation in time to meet the
opposition deadline of October 29, 2010.

Plaintiff submitted a claim without a final judgment (or judgment of any kind) to

Western Surety Company on August 31, 2009. (See Exhibit B attached hereto.) He now argues
that even though Western Surety Company, exhausted the bond by paying claims submitted
before his that were not based on judgments, Western Surety must still pay his claim because the

AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF MOTION TO SHORTEN
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earlier claims were not based on judgments. Plaintiffs shifting positions demonstrate the
complexity of the issues before the Court and the need for more discovery.
8.

To thoroughly explore these complicated issues and to provide the Court with a

complete record, we respectfully request additional time to conduct discovery to oppose
Plaintiffs Motion for Summary Judgment.

1.,'lJ

DATED this

day of October, 2010.

Joshua S. Evett
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I HEREBY CERTIFY that on the _ _ day of October, 2010, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83702

U.S. Mail
_ _ Hand Delivery
_ _ Federal Express
v Facsimile - 343-5807

Joshua S. Evett
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Idaho 883, 606 P.2.d 987 0980).
AmoWlt of Verd.let.
The i.naured need not obtain a veTdict for
the full a.mount requeated in order to be

awarded reasonable attmney fees, but onJy a
verdict for an amount greater than that tendered by the insurer. S)aathaug v. Allstate
Ina. Co., 132 Idaho 706, 979 P.2.d 107 (1999).

Appeal Not Frivo)ou ..
Although a court may properly award attorney feae under aubaectlon (4} of thia section
rega.rdlea1 of any pending proceedings in the
c.aae, where the defendant'• argument, on
appeal were not brought and punued frivolously or wilhout foundation, auch an award
was not appropriate. Slo.athaug v. Allstate
Ina. Co., 132 Idaho 705, 979 P.2.d 107 0999).
1ru W11r sought attorney feeJI in deeItU'8 t.ory
judgment matter brought by the insurer to
determine it.. duty t.o defend an investment
company, ita in.Bured, in the underlying suit.
The argument advanced by the investment
company that the complaint should be
broadly conatroed t.o encompass non-excluded
claim.a was not frivoloua. AMCO Ina. Co. v.
Tri-Spur Inv. Co., 140 ldaho 733, 101 P.3d 226
(2004).

AppllaabWty,
Becauaa this eectioo waa a.mended to Include eubaectlon (4) which Hciudee award of
attorney fee.e under ~ 12-120 in actions between insured& and iruuren iJlvolving diapute• &riaing under any policy of insurance,
and the legislature expressly stated ita intent
that this act apply to all caae11 pending at the
time of paaesge and approval, district court's
award of attorney feet1 in swt brought against
iruurer by seed cooperative waa reversed and
request for fsee on appeal denied to seed
cooperative and umbrella insurer. Union
Whee. & Supply Co. v. Illinois R.8. Jones,
Inc., 128 Idaho 660, 917 P.2d 1300 (1996).
Even though a complaint against an insurer was not amended to assert the plaiDlltrs at.atus as an asaignee of the insured until
after the enactment of an amend.inent to
subsection (4) oft~ section, the fact that the

legislature had expnsaly stated that the
amendment waa '1!troactive, applying to all
cases pending at the time of ita panage aod
approval, meant that the mandatory prevailiJlg party fee award applicable under § 12120(3} t.o commercial transaction disputes
would be b&rred in a cue where the uaignee
could be characterized as a.n iosured. J.R.
Simplot Co. v. Weatern Heritage Joe. Co., 132
Idaho 582, 977 P.2d 196 (1999).
When an inaured effectively aasigned to
the plaintiff his right a, an insured t.o collect
money due under a policy and to sue the
defendant in.eur11.Dce company for breach, the
plaintiff stood in the ahoe& of the i.naured in a
dispute arising under an inaurance policy,
and the trial court erred io awarding attorney
fee11 under § 12-120(3}. J.R. Simplot Co. v.
Weal.em Heritage Ina. Co., 132 Idaho 682, 977
P.2d 196 (1999).
I.a an interlocutory appea.l over whether an
innocent co-insured waa entitled to re<:aver
after an act of anon by the other insured,
nothing in the record showed trust the in.eurer
failed to pay t.he loea, or that the innocent
Insured had been compeUed to brifli suit to
recover the lose; conaequentl~ while the in.Docent insured we.a not entitled to attorney feeii
pursuant to thie aeetion following the interlocutory appeal, the in.Docent inaured may
hsve beea entitled to sttomey feeA at a later
date. Trinity Un.iveraal rru. Co. v. Kinling,
139 Idaho 89, 73 P.3d l'tn (2003).
Exclusive remedy for the award of statutory
at t.orney feea in all actiona b6tw een iruiuredii
and lneurere involving diapule8 &rising under
policies of iruura.nce is governed by paragraph (4); rerovery of attorney fees i.a bern!d
under alternative statutory provisions.. in·
cludinlf specilically, this section, which
award.a attorDey feea to the prevailing party
in a auit involving a commercial tnmsadion.
Haydeo Lake Fire Ptot. Dial. v. Alcorn, 141
Idaho 307, 109 P.3d' 161 (2006).
In.aured'a aui t for alleged breach of statutory duties incorporated into an inaucance
agreement does not coDBtitute a dispute "arising u.nder policies of insurance" for purposes
of applying paragraph (4). Hayden Lake Fin
Ptot. Dial. v. Alcorn, 141 Idaho 307, 109 P.3d
161 (2006).
For .subeection (4) to apply, the csuse of
action had to be a policy-based claim, and the
common fund waa s claim i.n equity; it was
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INSURANCE

eured'11 attorney withheld a letter ahowing
that the insured had knowledge of the alleged
fraud at an early date, the attomey had no
duty to diecloae the letter, and the matter wea
one offirat impreuion and complex litigation.
McCork.le v. Northweatem Mut. Life Ina. Co.,
141 Idaho 660, 112 P.3d 838 (Ct. App. 2006).

- Final Judpient.
In wrongful death adion since no axnount

wu jwit.ly due unleu or until th.a dietrict
court entered judgment for plaintiffii, where
motion for new trial wu pend.in1 no allow•
ance of attomey'a feea could be made prior to
final judgtllenl., for thi, section doH not compel further payment of att.orney11' fee.a if plai.nWTe' action faila. Dawaou v. Olean, 94 Idaho
636, 496 P.2d 97 (1972).
Wbere a new trial had been ordered, the
trial court properly deferred any decision aa
to attorney fen until the \awauit waa fully
concluded. Slaathaug v. All.state Ina. Co., 132
Idaho 706, 979 P.2d 107 (1999).
Aft.er remllCdi.ng the cue for arblb"at:lon, a
court declined to aw lll'd. an ic.aured appellate
attorney feea where the substantive cl.aim of
the dispute, i.e., the amount owed to the
inmred, if any, under an wurance policy bad
not been reaolved. D6llda v. Regence
Bluallh.ield of Idaho, 14.3 Idaho 210, 141 P.3d
1079 (2006).
Becauee u appellate court decided to remand a matter, it wu not yet decided If a.n
ineured wa, lhe prevailing party in hi& action
apliiat an inaurer and waa entitled to feea;
thu1 1 ha requeat for fee. wu danie(I. However, if It were deci&d that tbe inN.red wu
entitled to feea below, then he waa entitled to
fee, for lhe appeal. Arrefl'lllll v. Farmen w .
Co., 146 Idaho 459, 180 P.3d 498 (2008).

-In Action.a tor Deolantory Jud,me11L
A policy holder 11111.1 entitled to recover attomey'a fee, in an action for declaratory judgment and aleo in the euprome court for aueceufully ruitt.ing the i.n.lurer'11 appeal from
such declaratory judgment frorn worlunen'a
(now worker'&} c.ompenaat.ion in.surer who refused t.o defend and cover the policy holder
before lhe indWJtrial accident board against 11
claim tiled by an iajw-ed employee on the
ground that the policy holder bad no compen·
sation i.n.lurance with such in.surer. Martin v.
Argonaut rna. Co., 91 ldJlho 886, 43' P.2d 103
{1967).
ln11ured wae not entitled to attorney fee11 In
a declaratory relief artfon brought by the
insurer w determine coverage, wheT11 the insurer provided a defense to lhe claim againat
the in.sured and the in.!ured failed to provide
evidence of an &alOWlt "unjW1tly due:
Northland lru,. Co. v. BoiBe'a Beat Aut.oa &
Rapa.ire, 131 Idaho '32, 968 P.2d 589 (1998).
Where an insured was the prevailing party
in a decla..ratory judgment action brought by
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the in.11urer, be was entitled to attorney feea.
NOTth.land Ina. Co. v. Boiae's Beat Autoa &
Repaira, 132 Idaho 228, 970 P.2d 21 (Ct. App.
1997).
Becauae ioaureda were not entitled to an
award of attorney fees on an equitable basia,
but were limited to excluaive IJtatutory provisione regarding insurance coverage diaput.ea,
they ware precluded from seeking an awBl'd
for the coat of defending inaurer'a declaratory
judgment 11Uit under gimeraJ fee statute11 or
the fee provieioni, of the u.ruform declaratory
judgment at.atuta. Alllltat.e Ina. Co. v. Moc.aby,
133 Idaho 593, 990 P.2d 1204 (1999).
Attorney feee age.in.at an insurer were DOt
appropriate where the company naaonably
believed that the policy provided a basia for
noncoverage, since their action in dlin11 11.
declaratory judgment action could not be
characterized BB t'rlvoloua or u.nrea.aona ble.
All11taw w . Co. v. Moc.aby, 133 Idaho 693, 990
P.2d 1204 (1999).

-On Appeal.
Where an inau.red did not prevail on appeal
in her actiOD against her insurer, she wu not
entitled to attorney's feN on appeal. Lavey v.
Regeoce Blueaweld ofldaho, 139 Idaho 37, 72
P.3d 877 (2003).
huurance coverage case regarding an inn&cent co-in.sured, preeanted navel m.atten of
law not previoualy decided by tbe Idaho rrupnime court, and therefora the eupnime court
denied lhe innocent in.aund'a reque8t for attorney f - punuant u:, tbi.a &action. Trinity
Univeraa.l Ina. Co. v. Kinl.i.ng, 139 Idaho 89,
73 P.3d 102 (2003).

In Gencrn.L
TIWI eed:iOIJ appliea to an action against the
auraty for a bond wuehouaeman punu.a.nt to
4 69-209. Smith v. Great Buin Grain Co., 98
Idaho 266, 661 P.2d 1299 11977).
Under O 7-910, it is beyond tbe acope of an
arbitretor'a powen t.o award attorney fees t.o
one of the partie, ah.ent a contractual agre&mant to do 10. Hawaver, that limitation upon
8ll arbitrator dON not eirtend to the authority
of the district court to award attorney fee•
purauant to thill aection . Emery v. Un.it.ed Pac.
In.a. Co., 120 Idaho 2-U, 816 P.2d 4-42 ()991),
overruled on other grounda, Greenough v.
Farm Bureau MuL Ine. Co., 142 Idaho 589,
130 P.3d 1127 (2006), and overruled on other
grounda, The Grease Spot, Inc. v. Harnea, Idaho-, 226 P.3d 62-4 (2010).
An application seeking the confirmation of
an arbitration award ia not an action in court
t.o recover attorney feea PUl11U8.llt to thia section. Wolfev. Fann Bureau Ina. Co., 128 Idaho
398, 913 P.2d 1168 (1996).
The abuae of discretion standard is used to
review the award of attorney feea under thia
section. Vaught V. Dairyland rn.11. Co., 131
Idaho 367, 956 P.2d 674 (1998).

3,'.35
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Attorney fees were denied where the
insureds did not have to bring suit to recover
for their lo9a, because the attorney fee provision in Mubsection ( 1) appliea only when the
inaurt<d hua provided proof of a covered loss,
the insurer hos failed to pay an amountjuetly
due under the policy within 30 days of the
proof of loss, and the insured ie thereafter
compelled to bring suit to recover for the loee.
Wellaman v. Farmers Tns. Co., 134 Idaho 148,
997 P.2d 609 (2000).
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-In Jwlatlon to PunJtlve Dam.ageL
In a case involving a claim against an
insurance company for failure to pay an
amount due under a policy, attorney fees may
be awarded under this section, unlee., the jury
hu been specifically instructed to include
attorney fees in any award of pwiitive damages or unlese the trial court concludes that
the award ofpwiitive damages wu so dispN>po.rtionate that it included attorney fees.
Garnett v. TtanaAinerica Ina. Servs., 118
Idaho 769, 800 P.2d 656 (1990).
-NotJce to Surety,
Where motion by respondent f'or atlorney
feta on appeal contained no averment, supported by record, that the notice was given to
t.h& surety at least 60 days prior to the action.
the motion WH denied. School Dist. No. 91,
Bo11.neville County v. Tayeom, 94 Idaho 599,
496 P.2d 6 ( 1972).

-On Appeal.
In reversing two (2) portions of a judgment
on cr011s-appea.l and affirming another on appeal to the circuit court of appeals, the plaintiff-reapondect'a mot.ion for attomey'11 fees
was committed to the federal distrid court for
determination. United Pac. rns. Co. v. [daho
Pinit Nat'I Bank, 378 F.2d 62 (9th Cir. 1967}.
Where the inauxer appealed from an award
of attorney fees in the district court and the
judgment of the district court wa.e affirmed,
the usured was entitled to additional attorney fees for services of hie attomeye in the
appeal. Halliday v. Farmers Ins. Exch., 89
Idaho 293, 404 P.24 634 ( 1965).
Attorne)'ll' (ee of $750 was added by the
Jupreme court to a trial court judgment of
$6,000 affirmed on appeal by the insurer on
the 1!:lsue of double indemnity for accidental
death where the insurer contended death was
by suicide. Haman v. Prudential Ins. Co., 91
Idaho 19, 415 P.2d 305 (1966).
It was error to allow the insured, in an
~ction for declaratory judgJnent !l.!l to the
e)(istence of insurance coverage, attorney fees
incurred by the insured in defending an aclton which the insured refused to defend un·
der the alleged policy. Huppert v. Wolford, 91
Idaho 249, 420 P.2d 11 (1966).
. The 9Upreme court could not pass upon the
district court's award of attorney's fees where,

41-1839

because of enort1, in the record, it was necessary to remand the cau..se for further proceedings. Matthews v. New York Life Ins. Co., 92
ldabo 372, 443 P.2d 4~ ( 1968).
On affirming a trial court judgment for
$10,833.57 for wind 9torm damage to the
inaured's potato cellar on the insurer'a appeal
on the issue as to whether damage resulted
from a wind storm or from faulty conatruction, the supreme court added $1,000 WI the
insured's attorney fees on the appeal.
St.ephena v. New Hampshire Ina., Co., 92
Tda.bo 537, «7 P.2d 14 (1968).
lo the appeal from the judgment entered in
plaintiff's suit to recover on an accident policy
for loss of sight, where the trial coun's judgment had included 8Jl award to plaintiff of
attorney'& fee.e ill the amount of $3,500. the
award on appeal of an additional ~wn of
$2,500 f'or attorney's feet waa rea.so11Bble
where the jury's verdict a.nd the judgment
entered thereon was supported by direct substantive evidence that an acciden!:A.1 i.ajury
occurred to plaintiffs eye. Erikaon v. Nationwide Mut. lna. Co., 97 Idaho 288,643 P.2d 841
(1975).

-Penon Entitled to Amount Justly Due.
Becsu!Ml subsection ( ll of this section does
not limit the awlU'd of attorney fees to an
insured, but speaks of tbe person entitled to
the amount justly due. CTedit union. as
lienholder entitled to amount due on automobile loan becaue.e it did not receive actual
notice of iruiurance cancellation before termination of endoraemeot. was entitled to attorney f~s at all stages of the Cll&8. Pocatello
R.R. Fed. Credit Union v. Dairyland Ina. Co.,
129 Idaho 444, 926 P.2d 628 0996).
- Rel.mbursemeni R6quirement..
If a defendant pa,Yll a plaintiff amounts the

plaintiff has incurred as a result of the defendant's t.ortiou, action, and the plaintiff does
not th0n aeek lo recover for those amowits at
trial, the defendnnt is simply not entitled to
credit: in other words, there can be no "re·
quirement" for reimbursement where there is
no recovery sought for the sllllle expenses that
were previously paid. Beale v. Speck, 127
Idaho 521. 903 P.Zd 110 (Cl. App. 1995).

-Subroiree.
A eubrogee standing in the shoes of the
insured is entitled to recover attorney fees
incurred to secure payment under the terma
of the palicy. Empire Fi.re & Marine Ina. Co. v.
North Pac. Ins. Co., 127 Idaho 716, 905 P.2d
1025 (1996).

Conftlct of Laws.
Thia s~tion, and not Florida JB.w, applied lo
an action under a gelf-insuranc.e contract of a
motor carrier ror damage in transit of household goode carried from Florida to Idaho by
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874 P.2d 566 (Ct, App. 1993), rev'd in part, 125
Ide.ho 409, 871 P.2d 826 (1994); Staui v.
Gudiner, 127 Idaho 166, 898 P.2d 616 (Ct.
App, 1995); Mutual of Enumclaw foe. Co. v.
Roberta, 128 [daho 232, 912 P.2d 119 (1986);
State Farm Mut. Auto, hu. Co. v. Robinson,
129 Idaho 4-4.7, 926 P.2d 631 (1996); Boe! v,
Stewart Title Gu&l'. Co., 137 [daho 9, 43 P.3d
768 (2002); Howard v. Or. Mut. Ina. Co., 137
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Idaho 214, 46 P.3d 510 (2002); Hoyle v. Utica
Mut. Ina. Co., 1S7 Ida.ho S67, 48 P.Sd 1266
(2002); GraJ111.m v. State Farm MuL Auto. lne.
Co., 138 Idaho 611, 67 P.3d 80 (2003);
Greenough v. Farm Bureau MuL Ina. Co., 142
Idaho 589, 130 P.3d 1127 (2006); Arreguin v.
Fa..rme111 Ina. Co., 145 Idaho "69, 180 P.3d 498
(2008); Cherry v. Coregia lu. Co., 146 Idaho
882, 204 P.3d 1522 (2009).

DtctsJONS U11Du Piuo11 L,.w

rat:iBed ac:ui of agency, wured who nicavered
face iunou.nt of policy wu entill&d to award of
ettomny'e fee for proaecution of action In
d.iebict court and to addlUonal 11Uorney'1 fee
for d1fendin1 the juclpient upon appeal.
Lewu v. Snake River Mut. Fire In.a. Co., 82
Idaho 329, 363 P.2d 648 (1960).
The district court laclced authority UDder
thus 118C'f:ion t.o award an attorney's fee to
plaintiff for n1pr1111entalion upon appeal of
action for recovery under two (2) insurance
policia. covering hoepitaJ and eurgical Blr·
penMa in the event o( accident or alclmeu.
Molatead v. Reliance Nat. Life Ina. Co., 83
Idaho 458, 364 P.2d 883 (1961).
The d.iatric:t court lecbd authority under
t.hia section to award the attorney', fee to
respondent for repreaentat:ion upon an appeal. The authority to award llll attorney', fee
upon the appeal reet.ti with the eupreme court
contingent upon determination that an
,unou.nt la justly due under tbe ln!urance
contract. Furtbar, the jurisdiction of tho supreme court muet be invobd by suitable
pleading. Mol.etead v. Reliance Nat. Life Ins.
Co .. 83 Idaho 468, 384 P2d 883 (1961).

41-1840.
made by any
account of bo
.shall constit,
injury, death
brought agai
benefit.a arisi
a defense to
(2) All sue
to the same
rendered the
f.avor of any

Attorney feea.
Impairment of obligation.
Attoniey Feea.
Provision of former law allowing attorney
fee1 in auit on bond applied to bond undar
Miller Ad (U.S.C., tit. 40, f 270a et ee,q.)
though bond wu uecuted prior to enAct.ment
of proviaion. United Statee u rel. Midwest
Steal & Iron Worlu Co. v. Heilly, 117 F. Supp.
928 (D. ldAbo 191W).
Attorney fee.a oou.ld be collec:t.ed on the buiil
of fonnar f 0 -1403 (now repealed) by virtue
of• 1upplemental accidental benefit iuued in
1963 though original conu-act of iMUrance
wu i.uued in 1941, since the supplemental
contract baaed on an additional or indepen·
dent consid81'1ltion became a eeparate contra.ct.. Gem St.e.ui MuL Life Au'n v. Gray, 77
Idaho 1157, 290 P.2d 217 (19!5!5).
Where attempted canc:ellatlon of fire i.naU?'anoa policy by aaeney wu an attempt to
~rpetrat.e a fraud upon !JaU.l"lld end i.naurer
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The motion for allowance of attorney's f&ea
in the supreme oourt on appeal of action
under this section ahould be mada befon1 or at
the time o f ~ brief a.n.d the oppoain1 party
ahould be aff'orded opportunity to eonteat the
aame before rendition of opinion on tho merit&. Permiuion In thia cue wu grantad to file
motion for attorney's feee within 10 day,, ti.me
for reply to be governed by Supreme Court.
Rule 13. Molatead v. Reliance Nat. Life Jne.
Co., 83 Idaho 468, 364 P.'2d 883 (1961).
The trial court did not abuae it.a d.i.sc:ret:ion
in awllJ'dini ~.000 a.a a reuona.ble attorney
fee to reapondenta after navinf find reapondeni.' in.ured lou at $10,908 where partiee
bad rtipulated. should the court find for re- ·
apond.enta 11.D.d that they were entitled to
Bttorney feea, that the court might 11.x a reasonable attom11y fee without proof under
former IBw which iD part providad that upon
failure to pay to the pel"llon entiUed the
8.Jllouotjwitly due under an i.naurance policy,
the surety ehould ha.ve in any action btought
againat. the i.naurer for ~ery under the
policy pa.id auch further a.mount aa attorney
feee in euch action u decreed by the court.
Coburn v. Fireman', Fund In.8. Co., 86 Idaho
4 Hi, 387 P.2d 1598 (1963).

Impairment of ObUptlaa.
Former law providing for recovery of attorney feea by pla.inti5in auit on a bond did not
impair the obligation of contract but merely
enlarged remedy u tliere we.a no liability for
11ttorney fees if there wu no liability under
the bond. United St.at.ea ex rel Midweat Steel
& Iron Works Co. v. Henly, 117 F. Supp. 928
(D. Idaho 1954).
Former IBw provicling for allowQJlce of attorney f&ea iD actions upon inauranc:e policiea
where insurance company failed t.o pay
"amount justly due under such poUcy'" im·
paired the obligation of contract insofar ea act
applied to policies issued prior to effective
date of act. Penro.se v, Commercial Travele!"8
Ins. Co., 76 Idaho 524, 276 P.2d 969 (1954).
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JOHN L GANNON
Attorney at Law
1101 West River Suite 340 Boise, Idaho 83702
208-433-0629
August 31, 2009

Dealer Licensing
Idaho Transportation Deportment
P.0.Box 82720
Boise, Idaho 83720
Re: Ron Zech.man/Best of the Best
Dealer Bond Claim LC 49-1610
Dear Licensing:
I am representing Nick Rested in regard to a truck purchase in which he alleges the
branded title was not disclosed. During the lawsuit the following Orders have been issued:

1. Supplemental Order awarding Plaintiff costs of $142.70 and attorneys fees of $735.00
dated July 23, 2009 (Certified Copy Enclosed)
2. Order Regarding Stipulation in which Plaintiff agreed to accept two payments of the
two amounts. (Certified Copy Enclosed)
Mr.Zechman has failed to make the payment due on August 27 or any other amount and
therefore my client hereby makes claim upon his bond for the amounts due under the July 23,
2009 Court Order. Since we have a Court Order I believe these amounts supersede any claims
that are not perfected and demand is made that the bonding company promptly pay them.
Please provide me with a copy of any lettei: by which you transmit this claim plus a copy
of the bond.
Thank you for your attention to this matte
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EXHIBIT B

JOHN L GANNON
Attorney at Law
1101 West River Suite 340 Boise, Idaho 83702
208-433-0629
September 9, 2009

Claims
Western Surety Company
101 S Phil.lips Ave
Sioux Falls, South Dakota
57104-6703
Re: Nick Hestead v Best of the Best Auto Sales
Bond Number 69815964
Dear Claims Supervisor:
On September 3 the Idaho Transportation Department mailed a claim letter with
anachmenu to you. As a supplement to that letter and attached Court Orders, I am enclosing a
copy of the Complaint that was filed in connection with the case and which is the basis for the
lawsuit in which the Court Orders were issued.
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I A.~~bb 9M.
OCT 2 8 2010

CANYON COUNTY CLERK

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DI~~AN, DEPUTY
OF THE STA TE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Case No. CV 10-6788

Plaintiff,
vs.

ORDER SHORTENING TIME FOR
HEARING

CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

It appearing to the Court upon the Motion of Defendant, and good cause existing;
IT IS HEREBY ORDERED that the hearing on Defendant's Motion/or Rule 56(/)

Extension of Time be held on Friday, October 29, 2010, at the hour of 1:30 p.m.
DA TED this

~

98'

day of October, 2010.

Hoifu?able Susan E. Wiebe
Canyon County District Judge

ORDER SHORTENING TIME FOR HEARING - 1

000061.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the:;.])_ day of October, 2010, I caused a true and correct
copy of the foregoing document to be served as follows:

_L_

John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S.Mail
_ _ Hand Delivery
_ _ Federal Express
Facsimile

<._

U.S. Mail
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NICK HESTEAD
Plaintiff,

CASE NO. CV 10·6788

vs.
CNA SURETY dba WESTERN SURETY
COMPANY

RESPONSE TO MOTION TO
SHORTEN TIME AND RULE
56(0 EXTENSION

Defendant
Plaintiff consents to shorten time. Plaintiff is noL sure why this Motion is being filed

in view of Plaintiffs written position regarding postponing until December. (See Attached Fax
dated October 26, 2010).
This case is no where near as complicated as Defense counsel is trying to make it. In

fact, a review of the Complaint and Answer shows that Defendant admitted most of Plaintiffs
facts, and pleaded only 2 affirmative defenses. Their defense is that Defendant paid what they

call "claims" so the bond is exhausLed. That defense creates a question of law. To be precise,
"Does Idaho Code 49·1610 require that a party wronged by a dealer obLain a Judgment. and

follow the claim procedure in subsection (4), or may a bond company simply receive a

complaint from a creditor and decide to pay it directly in disregard of the provisions of Idaho
Code 49-1610?"

This rather simple question of law only becomes complicated when the Defendant is
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faced with their own Assistant Vice Presidents's letter which recognizes this procedure and
when faced with Idaho Case Law that recognizes that a bond by a surety is not the same as
insurance. (See Brief - American State§ case) The bond is subject to the statute enacted by the
legislature. which apparently thought that a Judgment created some security for the veracity of
the claim, and a 30 day waiting period allowed the offending dealer time to pay it. The Surety
bond is a last resort for payment under this statutory procedure. Western Surety needs to seek
legislative, not judicial relief.
Comments Regarding Idaho Code 41-1839
This is an attorneys fee statute for direct actions against an insurer or surety. Idaho
does not allow direct actions against insureni or sureties of third party defendants (such as a
negligent auto driver. a negligent business, or in this case a car dealer surety). If a wronged
Plaintiff tried to directly sue the adverse party's insurer the Attorney would be bounced out of
court by insurance .defense counsel

You have to sue the party, not its bond or insurer.

Idaho Code 41-1839 only applies to ones

OWTl

insurer (such as a collision claim,

unimmred motorist claim, health insurance) or if there is a Judgment against an insured which
an insurance company or surety refuses to pay. Defense counsel cannot seriously claim that
Nick He.stead could have sued CNA directly, without first obtaining a Judgment against Best

or the Best. even if there was no 49-1610(4) procedure.
In fact, CNA has claimed that the attorneys fee award in Hestead v Best of the

Best

is

not covered by the bond in its answer, and to be candid with the Court, there is conflicting law

on thaL
Idaho Code 41-1839 applies to Hestead v CNA. not Hestead v Best of the Best.
Dated this 28 day of October, 2010
PLAINTIFFS CONSENT TO SHORTEN TIME: AND RESPONSE TO MOTION - Page 2
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Judge Wiebe' s next date is December 10. but the Clerk indicates it is full. Judge Wiebe doesn't
sit in Canyon County more than a week a month. She i~ based Weiser. I am willing to postpone
this for two to three weeks, but not until next year. The Clerk is checking to see if her December
10 schedule is such that the motion can be postponed until then.
Meanwhile, obviously your 14 days is coming up. I will agree to extend, and I am available for
a Daryl Marler et al deps - although Mr.Ririe may be difficult to locate.
As per our conversation, I can stipulate that the merit of the ..claims" made by the two auto
auctions for purposes of !.his motion, do not matter. Whether they are valid or not, the only reaJ
legal issue on this motion is whether bond claims must be paid in accordance with the statute or
not. If not, then their "validity" may be an issue. Or there may be an issue as to whether there
should have been inquiry by Western Surety regarding other "claims" before making payment.
In any event, I don't see their validity or invalidity being an issue I am raising for purposes of
the MSJ. I mean if lhey are valid, they sti11 aren't valid if the Court rules the Judgment
procedure must be followed. If they aren't valid, the same applies
John Gannon
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Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,

Case No. CV 10-6788
DEFENDANT'S CROSS-MOTION FOR
SUMMARY JUDGMENT

vs.

CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

Defendant CNA Surety, dba Western Surety Company ("Western Surety"), by and
through its counsel of record, Elam & Burke P.A., moves this Court for an order granting
Western Surety's cross-motion for summary judgment.
This Motion is made and based upon the supporting memorandum, the Affidavit of
Thomas J. Snyder, the Affidavit of Joshua S. Evett, and the record and files in the above-entitled
action.
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DA TED this

_2!L. day of November, 20 I0.
ELAM & BURKE, P.A.

By:~&_

~

vett,ofthefirm

Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on thei!/_ day of November, 2010, I caused a true and
correct copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
_)(_ Hand Delivery
_ _ Federal Express
Facsimile - 343-5807
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Joshua S. Evett
ELAM & BURKE, P.A.
251 E. Front St., Ste. 300
P.O. Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
j se@elamburke.com
ISB #5587

F
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CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Defendant

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD,
Plaintiff,
vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

STATE OF IDAHO
County of Ada

Case No. CV 10-6788
AFFIDAVIT OF JOSHUA S. EVETT IN
SUPPORT OF DEFENDANT'S
OPPOSITION TO PLAINTIFF'S MOTION
FOR SUMMARY JUDGMENT AND
DEFENDANT'S CROSS-MOTION FOR
SUMMARY JUDGMENT

)
)ss.
)

Joshua S. Evett, having first been duly sworn, upon his oath deposes and says as follows:
1.

I am an attorney in the law firm of Elam & Burke, P.A., and at all relevant times

counsel of record for Defendant. I have reviewed the contents of the file in this matter and make
this affidavit based on personal knowledge.
AFFIDAVIT OF JOSHUA S. EVETT IN SUPPORT OF DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND DEFENDANT'S CROSSMOTION FOR SUMMARY JUDGMENT - 1
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.•
2.

Attached hereto as Exhibit A is a true and correct copy of portions of the

deposition transcript of Daryl Marler, taken November 15, 2010.
3.

Attached hereto as Exhibit Bis a true and correct copy of the articles of

incorporation for Best of the Best Auto Sales, Inc. dated November 12, 2004, and the business
entity summary from the Idaho Secretary of State for Best of the Best Auto Sales, Inc., printed
November 24, 2010.
4.

Attached hereto as Exhibit C is a true and correct copy of portions of the

deposition transcript of Nick Hestead, taken October 19, 2010.
5.

Attached hereto as Exhibit Dis a true and correct copy of the Report of Sale and

Application for Certificate of Title signed by Nick Hestead on June 8, 2007.
6.

Attached hereto as Exhibit E is a true and correct copy of the Answers to

Defendants Second Interrogatories received~laintiff s counsel on November 19, 2010.

fus ua S. Evett
SUBSCRIBED AND SWORN to before me this

·zl\

day o f ~ , 2010.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 'l"{~day ofO~OlO, I caused a true and correct
copy of the foregoing document to be served as follows:
John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, ID 83 702

U.S. Mail
__
// Hand Deli very
_ _ Federal Express
Facsimile - 343-5807

Joshua S. Evett
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NICK HESTEAD,
Plaintiff,
Case No. CV 10-6188

vs.
CNA SURETY, dba WESTERN SURETY
COMPANY,
Defendant.

DEPOSITION OF DARYL MARLER

November 15, 2010
Boise, Idaho

lkp:orced By:

Andrea L. Check, CSR #748, RPR

COPY

--

1618 W. Jefferson T Boise Idaho T 83702
(800) 588-3370 T (208) 343-4004 T (208) 343-4002 Fax
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Hestead v. CNA Surety

DEPOSITION OF DARYL MARLER
BE IT REMEMBERED that the deposition of
DARYL MARLER was taken by the Defendant at the Idaho
Transportation Department, located at 3311 West State
Street, Boise, Idaho, before Associated Reporting, Inc.,
Andrea L. Check, Court Reporter and Notary Public in and
for the County of Ada, State of Idaho, on Monday, the
15th day of November, 2010, commencing at the hour of
10:32 a.m. in the above-entitled matter.

APPEARANCES:
For the Plaintiff:

John L. Gannon
Attorney at Law
216 West Jefferson Street
Boise, Idaho 83702
Telephone:
(208) 433-0629
Facsimile:
(208) 343-5807
johngannon100@aol.com

For the Defendant:

ELAM & BURKE, P.A.
By:
Joshua S. Evett, Esq.
By: Kristina J. Wilson, Esq.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone:
(208) 343-5454
Facsimile:
(208) 384-5844
jse@elamburke.com
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Daryl Marler

November 15, 2010

Hestead v. CNA Surety

I N D E X
E X A MI N A T I O N
DARYL MARLER
By:

PAGE

Mr. Evett

4

E X H I B I T S
NO.
A.

Letter from Daryl Marler to Western
Surety Company, Letter from John Gannon
to Idaho Transportation Department,
Order Regarding Stipulation at Scheduling
Conference, Supplemental Order Regarding
Costs and Attorneys Fees (5 pages)
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November 15, 2010
PROCEEDINGS

1
2
3
4
5
6
7
8
9
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DARYL MARLER,
a witness having been first duly sworn to tell the
truth, the whole truth and nothing but the truth, was
examined and testified as follows:
MR. EVETT: Let's let the record reflect this is the
time and place for the deposition of Daryl Marler.
EXAMINATION

11

12 BY MR. EVETT:
13
Q. And, Mr: Marler, you work at the Idaho
14 Department of Transportation; is that correct?
15
A. That's correct.
16
Q. What's your job title?
17
A. Dealer operations program supervisor.
18
Q. And how long have you had that position?
19
A. About five and a half years.
20
Q. And what did you do before you had that
21 position?
22
A. I was the motor vehicle investigator.
23
Q. And how long did you do that for?
24
A. Two years.
25
Q. And is there a specific department you work for
Page 4
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here at the Department?
A. It's Division of Motor Vehicles.
Q. And I saw, in a letter that you signed at one
point, that you're part dealer operations and
investigations; is that correct?
A. Right Dealer operations has two different
units. One unit is dealer licensing. The other one is
motor vehicle investigations.
Q. And so what does your current job involve as
the program supervisor?
A. Directing both of the two units of dealer
operations.
Q. And more specifically, what does that involve?
A. Dealer licensing involves the licensing,
auditing, monitoring, enforcement of all motor vehicle
dealers that are required to be licensed in the state of
Idaho.
Q. And so, when a dealer wants to get licensed, do
they have to fill out some kind of an application?
A. That's correct.
Q. And does that application come to you?
A. It comes to our dealer licensing unit. Usually
the unit supervisor. It eventually comes to me.
Q. And is one of the preconditions for getting a
license in Idaho that the dealer be bonded?

12
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A. That's correct, depending on the kind of a
dealer. Automobile dealers, truck dealers, you know,
franchise dealers, have a $20,000 bond, and RVs have
a - and ATVs have a $10,000 bond.
Q. And what is the purpose for requiring the bond?
A. The purpose for requiring the bond is to have
some kind of ability for the consumer to -- or a
claimant to make a claim against the dealer in case of
- basically, in case of fraud.
Q. There is a specific statute, isn't there, that
sets out the conditions under which a dealer's bond can
be responsible for a claim by a claimant?
A. There is, yes, an Idaho statute.
Q. And is that statute 49-1610, do you know?
A. 16 - well, it's I610 or 1608. I deal with
both of them.
Q. Do you deal with those two statutes on a pretty
regular basis?
A. Not really. We have about, oh, 900-and-sorne
automobile dealers in this state, and then the other
dealers that we have are ATVs and everything. But we
don't receive that many bond claims considering the
number of dealers that we have.
Q. Is there someone in your department who works
for you who, to your knowledge, knows quite a bit about
Page 6
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the statutes that apply to bonds - the motor vehicle
d~erbonds?
A. In our department?
Q. Yeah.
A. We usually ask questions of our deputy attorney
general, if we have them.
Q. And I'm just-what I brought with me here
today is Title 49 of the Idaho Code.
Do you have one of these yourself?
A. I do. I have copies of 1610 and 1608.
Q. And you brought those with you today?
A. Yes.
Q. And is there a reason you brought them with you
today?
A. Just because I know they deal with dealer
bonds.
Q. And did you - I'm curious, where did you get
them from?
Do you just have copies at your desk?
A. These are off of the internet.
Q. And when you say they're, "off of the
internet," are they off the internet from the Idaho
Department of Transportation's website or from somewhere
else?
A. No. They're actually from Access Idaho
Page 7
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November 15, 2010

website.
Q. And so do you know, are they-- and do you know
what the IDAPA regulations are?
A. I do.
Q. Do you also use those from time to time or look
at those?
A. Wedo.
Q. And do you look at the same place for those
that you just referenced with respect to the statutes?
A. They're also in that same website. I also have
hard copies. I have ...
Q. But you don't have -- you don't have a law book
like this, do you?
A. Yes.
Q. Oh, you do?
A. Yes.
Q. Do you have a full set, or just this?
A. Just the traffic citations.
Q. One thing I should have talked about before we
got started was, because the transcriptionist is trying
to take down what we say, you need to wait until I'm
done with my question before you start to answer, just
because if we talk over each other, it's hard for her to
take stuff down. And, obviously, as human beings, we do
that kind of thing all of the time, but for a depo, if
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file. We have a file for each dealer, and those claims
are kept in there.
Q. And so when you approve a dealer for licensing,
is that when you open a file then on that dealer?
A. Correct.
Q. And so any claims you receive in on that
particular dealer, that claim will go into that dealer
file?
A. Correct.
Q. And are you the one who keeps those files, or
does someone else keep those files?
A. They're usually kept by Peggy Anderson, who's
our dealer licensing unit supervisor.
Q. And every once in a while, then, do legal
issues come up relating to those claims that then you
consult with the attorney general's office about?
A. Ifwe have questions, we consult with our
attorney general, right.
Q. And every once in a while do you get written
opinions from the attorney general's office in answer to
your questions?
A. Usually not written. Usually we just ask them.
Q. And is there anyone in particular at the AG's
office you've had contact with over, let's say, the last
three years?
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you could just wait, that would be great.
I guess I'm curious, at your desk in a file, or
wherever, do you have any copies of the statutes that
you've marked up or flagged, like, you know, done
highlighting on or anything like that?
A. No.
Q. And do you know, do you have, in your office,
any memos relating to legal opinions the attorney
general's office has given you?
A. In relation to?
Q. In relation to anything, really.
And, you know, I'm not quite sure how you keep
your files here at the office. And so maybe a better
way to do it would be if you could tell me - well,
let's do it this way: From time to time you receive
claims from consumers relating to vehicles that
consumers have purchased; is that correct?
A. That's correct.
Q. Whether that be over something like, you know,
the consumer didn't get a title when they bought a car
-- would that be one circumstance?
A. Yes.
Q. And so when you get those kinds of claims, do
you keep those claims individually in a file somewhere?
A. Those claims are usually kept in the dealer

A. Tim Thomas is the deputy AG assigned to our
department.
Q. And so Mr. Thomas is actually on-site here?
A. Yes.
Q. So it's real easy for you, if you have a
question for him, just to pick up the phone or go talk
to him in person?
A. Correct.
Q. And I'm just curious, Mr. Marler, has
Mr. Thomas ever provided you with a written opinion
about anything relating to motor vehicle dealer bonds?
A. Not that I can remember.
Q. And if someone with the AG's office did provide
you with a written opinion regarding motor vehicle
dealer bonds, would your practice be to put that written
opinion into the file relating to the dealer that that
legal issue related to?
A. Ifwe were provided with one.
Q. Now, the investigations unit, what does that
unit do?
A. Motor vehicle investigators have a wide variety
of things that they do. In relation to dealers, theythey look at the - look at and approve - they inspect
and approve the dealer's principal place of business.
There are certain, specific requirements they have to

Page 9
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have to have an automobile dealership or an RV
dealership in Idaho. So they're inspected. They
inspect that.
They audit the dealers to make sure that
they're complying with the codes. They also do consumer
complaints. If we get a consumer complaint, they will
go ahead and investigate that with the dealer and do
what they can to resolve those.
We also, as investigators, work as the liaison
between law enforcement and some of the consumers and
things. We inspect vehicles for VINs, check for stolen
vehicles. A wide variety of different kinds of issues
involved with motor vehicles.
Q. What I'll try to do is kind of cover each one
of these little areas with you individually.
The inspections to determine whether or not the
dealer is - meets the specific requirements for opening
a dealership, what are those requirements?
A. The requirements are: They have to have a
location - it's commercial building. It's in the Idaho
statutes in the definitions. And they have to have a
paved lot - not a paved lot, but they have to have a
lot that can hold five vehicles of the type that they're
selling.
They have to have a sign. There's certain
Page 12
signage that they're required to have. They have to
have a hardwired telephone. There's a number of
different things that they have to have. One of those
includes the dealer bond. They also have to have
liability insurance. A number of different items that
they cover.
Q. So does the dealer - does the dealer have to
show that the dealer has a bond when it fills out the
application, or is that something your investigators
determine after the initial approval of the application?
A. When the license application originally comes
in, it comes in to our dealer licensing unit. And
there's a team of ladies there that work with the
applicants, and that - they're the ones that gather the
bond and the liability insurance and everything.
So most of the stuff that the investigators do
when they go out is just confirming all of the things
that the dealer licensing unit has already collected up.
Q. And do you know, how do they confirm those
things, just by asking questions, or by actually looking
at the bond?
A. The bond is actually confirmed by the dealer
licensing unit before the investigators go out to do the
site inspection. So we have a copy - we have the
original bond in the office before they're assigned an
Page 13
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investigator to go out and inspect.
Q. And then you indicated that investigators also
do audits?
A. Right.
Q. What specifically do they do when they do an
audit?
A. The dealers are required to file a report of
sale and application for certificate of title within 30
days after every vehicle that they sell. And so we
audit those to make sure that they're doing that.
And we also audit them to make sure that they
have the required documents that are necessary for the
vehicle sale, including the odometer statement, that
they have titles or other possessory documents for all
of the vehicles that they have in their inventory.
Consignment agreements for vehicles that are consigned,
and things like that.
Q. Now, do you know, is a dealer supposed to
provide a consumer with a title when the consumer
purchases the car?
A. Within 30 days.
Q. And, now, is there a statute or regulation that
says that?
A. Yes. There are actually two of them. 49-5045
is one of them, and the other one is 49-1609, I think.
Page 14
One of them - 5045 is a regular titles code, and 1609
is the one in the dealer Iicensing chapter that says
that they have to provide title.
Let me make sure I gave the right one to you.
Yeah. 1610(9) is the one that's in the dealer licensing
unit. It says they have to provide title within 30
days - hang on. I lied to you. I think it is 1609. I
was in 1610(9). That's a different one.
Q. And so if a dealer does not, within 30 days,
give a consumer a title, that's a violation of the
statute?
A. Yes.
Q. And is that a pretty serious matter if that
doesn't happen?
A. We consider it a serious matter, yes.
Q. And why?
A. Because many times the consumer has financed
that vehicle so that the lien holder that financed it to
them doesn't have a perfected lien on the vehicle, and
the customer doesn't have ownership of it.
Q. And do you know, in your experience, the fact
that a consumer doesn't have title, are there also
implications for the consumer's ability to register the
vehicle with the state?
A. Usually not with the state, because when they
Page 15
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1 give them the copy of the 502, they're able to take that
2 copy down and get a registration from the state of
3 Idaho. Ifit's an out-of-state customer, yes, it does
4 cause problems.
5
Q. And what is a 502?
6
A. That's the report of sell and application for
7 certificate of title.
8
Q. And do you know -- what about insurance?
Are there any implications for consumers if the
9
1 O consumer doesn't have title?
11
A. That, I wouldn't know.
12
Q. And if a dealer fails to provide a consumer
13 with title within 30 days of the sale of the vehicle, is
14 that grounds for revoking a dealer's license?
15
A. It's grounds for writing them a citation, and
16 if they are found guilty of that, that is grounds for
17 doing a request for revocation of their license.
18
Q. And I'm assuming, and correct me if I'm wrong
19 - but eveiy case is different, obviously, so if it were
20 an isolated incident, the Department might let that
21 slide, but if you had a dealer who, for example, you
22 know, didn't provide titles to ten vehicles it sold
23 within a year, let's say, that would be a stronger basis
24 to revoke a license?
25
A. In that scenario, yes.
Page 16

1 also dealers.
Q. And who would that be?
2
3
Which - at least in the Boise area, is there a
4 short list of auctions who are also dealers?
5
A. Brasher's, Copart.
6
Q. Now, as part of the audit process you also
7 mentioned that your investigators check for code
8 compliance?
A. Uh-huh.
9
1O
Q. Is that a yes?
11
A. That's a yes.
12
Q. And which parts of the code specifically do
13 your investigators look at and tty to enforce?
14
A. To make sure that the salesmen that they have
15 all have salesmen IDs, to make sure that they're keeping
16 the hours that they're open to the public, that they're
1 7 available by telephone, that they file their 502s, and
18 that they - they're collecting the right amount of tax,
19 issues like that, that they have their sign up, that
2 O they haven't moved. There's a number of different
21 things that ..
22
Q. And how often do the audits happen?
23
A. There's no regular schedule, but they can
2 4 happen for cause or on a random schedule.
25
Q. Now, one of the parties involved in the case
Page 18

Q. Is there a bright line in there somewhere
2 where -- when you're dealing with a dealer, where you
3 say, okay, we're always going to yank the license in
4 these circumstances?
5
A. There isn't.
6
Q. I guess I'm curious. In your experience, what
7 are some of the excuses you hear from dealers as to why
8 they don't provide - why they haven't provided a title
9 with a vehicle within that 30-day period?
1O
A. One reason that we hear is that somebody traded
11 it in but the lien holder that the person has on the
12 vehicle at that time has been slow in getting a title to
13 them. Sometimes the lien holders are in California, New
14 York, back east or whatever.
15
Other things are that they purchased the
16 vehicle from an auction, and the auction has been slow
17 to get them the title. So that's just a couple of them.
18
Q. And what is an auto auction?
19
A. An auto auction is - like, we have one out
20 here, Idaho Auto Auctions. It's actually owned by
21 Brasher's now. And that's an auction that gets vehicles
22 in from a number of sources, and then they auction them
23 off to either dealers or - it could be dealers and the
2 4 public or it could be just the public, or whatever, but
2 5 it's an auction service. And some of the auctions are
Page 17
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that we're all here about is called Best of the Best
Auto Sales.
Are you familiar with that company at all?
A. I recognize the name.
Q. Do you know, have there been any investigations
into that company over the last two years by your
department?
A. That, I couldn't - I couldn't tell you.
Q. Would there be an investigator in your
department who would have specific jurisdiction over
that dealer?
A. There is, but that can change from time to
time, because the investigators aren't always in the
same district, and we have had to redistrict because of
the numbers of dealers that we have, and the number of
investigators that we have. We have nine investigators
for the state.
Q. If we followed up with you by phone or in
writing, could we find out from you who has had
responsibility for Best of the Best Auto Sales over the
last two years among your investigators?
A. Yes.
Q. · And I think you said that your investigators,
they also follow up on consumer complaints; is that
correct?
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calls from consumers and receive correspondence from

5

complaint request for investigation form, and then that
goes to the investigator, the investigators then contact
the consumer, or the complainant if it's - sometimes
it's a dealer complaining against a dealer, or whatever,
or another business, but they follow up with the
complainant and with the dealer.
Q. Now, where does the consumer get one of those
forms from?
A. They're available at the Division of Motor
Vehicles county assessor's offices or on the internet at
the OMV website.
Q. And I'm - could you fill me in on the process
for handling these complaints?
I'm just trying to get a sense of: How is it
consumers know who to complain to at the Department?
A. Depending on who they talk to. If they have a
complaint, most everybody in the OMV is knowledgeable
enough to tell them to fill out a consumer complaint
form, ·or if they call in to one of our title examiners,
or even one of the dealer licensing team, they tell them

1 to get a conswner complaint and turn it in to the office

4
5

6
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2 cetera, and then they try to see if they can facilitate
3 that resolution.
4
If they can, they can. Sometimes it's outside
6

7
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of our jurisdiction or something that we can't do
anything about, or it's a civil matter between the
parties, and so then they try to determine what it is.
Q. Now, do you know, do your investigators ever
have contact with the surety companies that issue motor
vehicle dealer bonds?
A. No.
Q. And when you say, "no," is that based on your
own personal experience, or is that based on
departmental policy?
A. It's based on my own personal experience, and
I've never- usually if there's a surety company- we
have got a call or two from a surety company, but not
for investigators. It usually comes into our dealer
licensing unit.
Q. And have you personally ever had telephonic
communication with a representative of a surety company?
A. Probably once or twice in five years.
Q. And off the top of your head, do you remember
what those communications were about?
A. Basically, they were asking- the one I

Page 20

2
3

7

B
9

10
11
12
13
14
15
16
17
1B

19
20
21
22

23
24
25

Hestead v. CNA Surety

1 complaint is, what the expected resolution is, et

A. That's correct.
Q. Now, do your investigators actually take phone

4 consumers?
5
A. The consumers usually fill in a conswner
6

J
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1

and then it's assigned to an investigator.
Q. And does your department also receive
complaints from attorneys on behalf of conswners?
A. We do. We have. That's not the most common
way.
Q. So the more common way is receiving a complaint
directly from a consumer?
A. Correct
Q. Do your investigators ever follow up on oral
complaints, or does the complaint always have to come in
on the complaint form?
A. For an investigator to follow up on it we
require they come in on a written complaint form with
the documentary evidence that shows the basis for the
complaint
Q. And so after an investigator receives a
complaint form with supporting docwnentation, what is
the procedure of your department for following up on
those complaints?
A. Of the investigator you mean?
Q. Yes.
A. The investigator will - like I say, they'll
contact the complainant, and then after that they
contact the dealer and find out basically what the

2
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remember, they were asking if there were any other
complaints or if there were any other claims against the
dealer's bond.
Q. And do you remember when that communication
was?
A. No, I don't. It was just a phone call.
Q. And that was the surety asking you that
question?
A. Correct.
Q. And you don't remember who that surety was?
A. No.
Q. And what was - what was the other
communication about?
A. The other one was to find out if someone
actually still had a dealer's license or when their
dealer's license had expired. And I don't remember
which dealer that was about.
Q. And do you know, are there any employees in
either the investigations unit or the licensing unit who
would have regular contact with sureties?
A. Not that I'm - our dealer licensing team would
be the ones that would be the most directly
communicating with them. And it's usually because of an
issue because of an address on the bond or something
like that. And then they get the letters from the
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1 surety companies that say that a dealer's bond is being
2 canceled, a nonrenewed.
3
Q. And do dealers ever ask that their bonds not be
4 renewed?
5
A. They usually don't ask us, but what they do is
6 when their bond expires, they go shopping, and they find
7 a cheaper bond, and then we get a notice from their
8 bonding company saying that it's being canceled, and
9 then we contact them, and they say, yeah, I've got a new
10 bond, and they send you that infonnation. So that 11 they change bonds.
12
Q. And is there any kind of notice period required
13 before a surety can cancel a bond?
14
A. Usually they give us 30 days. A certain date
15 or whatever.
16
Q. And I'm sorry, Mr. Marler, did you say you were
1 7 an actual field investigator yourself'?
18
A. I was.
19
Q. And that was for two years?
20
A. Yes.
21
Q. And so when you did that, did you ever have
2 2 contact with sureties?
23
A. No.
24
Q. And when you did that, did you have contact
2 5 with consumers about consumer complaints?
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A. Yes.
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Q. And I'm curious what percentage of those
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.
consumer complaints that you received would have been
complaints where the consumer hadn't received title to a
vehicle, if you can estimate for me?
A. Where they hadn't received title?
Q. Yes.
A. The majority of them.
Q. Now, when you were an investigator, would you
forward consumer complaints that you received on to the
surety for the dealer?
A. If they - if there was a complaint against the
dealer's bond, then we would notify the dealer licensing
unit, and then they would forward the - along with the
documentation of the complaint and the justification for
what - how much the bond was, they would send a letter
to the dealer operations program supervisor, who
currently is myself.
But when I was the investigator, it was Rex
Green. And there's a letter that goes to the surety
company, and we just act as the liaison between the
consumer - or the complain ant and the surety company.
MR. EVETT: Andrea, why don't we mark this as
Exhibit A.
(Deposition Exhibit A was marked.)
Page 25
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1
Q. (BY :MR. EVETT) I'm handing you what we've
2 marked as Exhibit A, Mr. Marler.
3
And if you could just look at that for a
4 minute, and just let me know once you've had a chance to
5 look at it, and I'll ask you some questions about it.

6
7
8

9

A. Okay.
Q. Can you tell me what that is?
A. This is a copy of a letter that we forwarded to

Western Surety Company for a bond claim against Best of

1 O the Best Auto Sales, Incorporated. And the complainant
11 was John Hestead - or Nick Hestead and John Gannon,
12 attorney.
13
Q. And what's the date on the letter?
14
A. The date is September 3rd, 2009.
15
Q. And does this letter refresh your recollection
16 at all about any issues you had with Best of the Best
1 7 Auto Sales?
18
A. This is a - this is a letter that we sent to
19 Western Surety, and there were - Best of the Best, when
2 O they went out of business, I believe it was, there was a
21 couple of issues involved. I don't remember exactly
2 2 what the details were.
23
Q. And this letter, is this essentially a form
24 letter?
A. Yes.
25
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Q. So you've sent out plenty of other letters like
this to other surety companies?
A. Yes.
Q. And how long has this particular fonn letter
been in existence, do you know?
A. That, I couldn't tell you. It was before my
time.
Q. So it's been around for a while?
A. Uh-huh.
Q. Yes?
A. Yes. Excuse me.
Q. That's okay.

And so do you know anybody at Western Surety?
A. No.
Q. Do you know, have you ever talked to anybody on

15
16 the phone at Western Surety that you recall?
17
A. Not that I recall.
18
Q. And that's your signature down at the bottom?
19
A. Yeah. That's a stamped signature, but that is
20 my signature. That's my stamp.
21
Q. And you also sent this letter to the dealer; is
22 that correct, if you look down at the cc line?
23
A. That's correct.
24
Q. And is there a reason why you cc'd the dealer?
25
A. It's just standard procedure that we always do.
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1
What kind of information is in the computer?
To keep the dealer informed?
A. Actually, what we do is we scan in the
2
Uh-huh.
3 complaint form and then attach it to the file.
Yes?
4
Q. And so if you wanted to, you could get on the
Yes. Excuse me.
5 computer and pull up every complaint on a dealer that
That's okay.
6 your department has entered?
I'll get it.
7
A. That we've entered, correct. That we've
Yeah. It's one of those silly depo things.
8 received.
It's hard for the transcriptionist and the court
9
Q. And do you know what a judgment is?
reporter to know 1O
A. Yes. My understanding of a judgment is that
A. I'm sorry, ma'am.
11 that's something that the court has ordered to -- mostly
Q. You're doing good.
12 in a civil situation, to be paid, or something that a
And so - and what is attached to your letter?
13 court has ordered to be done. That's my understanding
A. Attached to my letter is a letter from
14 ofit.
Mr. Gannon explaining the breakdown of the costs that
Q. And does your department have a position on
15
are claimed in the bond claim. And then attached to
16 whether or not sureties can pay claims made by consumers
that -- behind that is a court order regarding
1 7 in Idaho on the motor vehicle dealer bonds without
stipulations of scheduling conference.
Q. And the consumer complaint form that you talked 18 having a judgment?
A. To my knowledge, we don't make any -- any -19
about earlier 2 O any statements in regard to the validity of the claim or
A. Is not here in this case.
21 anything else. It's just we send it in, and then it's
Q. But basically you treated this correspondence
2 2 up to the surety company and then the complainant.
with Mr. Gannon as a written complaint?
23
Q. And I appreciate that, but I just need to know,
A. Correct. This correspondence was treated as a
2 4 though, does your department have a position as to
written complaint.
2 5 whether or not a surety can pay a claim on a motor
Q. And you just pointed to me, in the upper

Q.
A.
Q.
A.
Q.
A.
Q.
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1 vehicle dealer bond that is not based on a judgement?
2
MR. GANNON: I'll object to the form of the
3 question. It's been asked and answered, but you can go
4 ahead.
5
TI-IE WITNESS: We don't.
6
Q. (BY MR. EVETI) But when -- when your
7 department receives a consumer complaint in written form
8 and forwards it on to a surety, it refers to that
9 consumer complaint as a bond claim; isn't that correct?
10
MR. GANNON: Object; leading. I object to the form
11 of the question.
12
Q. (BY MR. EVETI) You can still answer.
13
A. Could you repeat the question for me?
14
Q. Sure. And let's just go off this letter.
15
Looking at Exhibit A, if you look at the first
16 line following, "Dear Claims Supeivisor" -- do you see
17 that?
18
A. Right.
19
Q. And the first sentence says, "We are enclosing
2 O the following bond claims against the motor vehicle
21 dealerbond."
22
A. Right.
23
Q. And so -- and that's standard practice, isn't
2 4 it, for your department?
When it sends a consumer complaint to a surety,
25
Page 31
Page 29

1 right-hand comer of the correspondence from Mr. Gannon,
2 there's some writing there. It says, "# 1727 OM"?
3
A. Right. And that would be the complaint number
4 that was assigned to this particular letter.
5
Q. And then "OM," those are your initials?
6
A. That's correct.
7
Q. And I guess l'mjust curious why-- so you just
8 write that up there so you know 9
A. No. That was put there by the -- the person
10 who entered this on the system so that they knew who it
11 was assigned to. That complaint was assigned to me.
12
Q. And when you -- so you said, "entered on the
13 system," so are all complaints against dealers entered
14 on a computer?
15
A. They're entered -- they're tracked on a
16 computer, that's correct.
17
Q. What other information is -- do you keep track
18 of on the computer with respect to dealers?
A. In this program, we keep the information on the
19
2 O complaints that we've received. This is a specific
21 database just for complaints.
Q. And I'm just curious, what kind of information
22
2 3 is on there?
24
Is there like a narrative of the complaint,
25 date of the complaint?
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1 it refers to that complaint as a bond claim?
2
A. Yes.
3
Q. Because that's what the form letter says.
4
Yes?
5
A. Yes.
6
Q. And then I'm also curious, in the last
7 paragraph, the final sentence, it reads: "Please advise
8 us of any settlements or payments in this matter."
9
Do you see that?
10
A. Yes, sir.
11
Q. And why do you ask for sureties to keep your
12 department advised of settlements or payments?
13
A. The reason why that we do is because if the
14 surety does make a payment - say, if there's a $20,000
15 bond, and they make a payment out of$10,000, then we
16 need to make sure that that bond then is raised back up
17 to a $20,000 level for the valid - for the dealer's
18 license to be valid.
19
So we need to make sure that if there is a bond
20 paid out, that the bond is - the amount paid out, the
21 bond is then returned back to the $20,000 level.
22
Q. And in your experience with your department,
23 what usually happens after a bond company pays out the
24 entire amount of the bond?
25
Does the bond usually get canceled? What
Page 32
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usually happens?
A. The majority of the cases that I've seen, which
are just a handful in that situation, the bond is then
canceled.
Q. And once the bond is canceled, what are the
implications for the dealer?
A. The implication for the dealer is that ifhe
doesn't secure another bond or post a $20,000 cash bond,
then his license is canceled.
Q. And when you cancel a license, is there any
kind of notice that you give the dealer about the
cancellation, or is it immediate?
A. It's usually 20 days.
Q. And after you give that 20-day notice, does the
dealer have an opportunity to ask for a hearing and
contest the cancellation?
A. Yes.
Q. And if a dealer contests the cancellation, what
type ofa hearing does the dealer get?
A. It's going to be a hearing - an administrative
hearing.
Q. In front of an administrative officer?
A. Usually.
Q. And is that administrative officer someone with
the Department of Transportation?
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A. It's assigned by them, correct.

Q. And have you ever participated in one of those?
A. In relation to a bond?

Q. Well, in relationship to a dealer losing the
dealer's license?
A. Not in relation to a bond, no, but I have for
other reasons, like we mentioned before, failure to
provide title or things like that. I have participated
in hearings on those.
Q. And in that type of hearing, what happens,
basically, is the Department comes in and puts on its
case?
A. (Witness nods head.)
Q. And then the dealer is allowed to present
evidence in response; is that correct?
A. That's correct.
Q. And then the hearing officer makes a decision
as to whether or not to uphold the decision to terminate
the license?
A. Correct.
Q. And do you know, has Best of the Best Auto
Sales ever had a hearing of any kind related to its
license?
A. I couldn't answer that. rm not a - rd have
to check their record.
Page 34

Q. You have no independent recollection, sitting
here, if that's happened or not?
A. Not that I remember.
Q. You mentioned earlier that a dealer has the
ability to deposit $20,000 in cash with the Department
in lieu of providing a bond; is that correct?
A. That's correct.
Q. And what percentage of dealers do that?
A. Small.
Q. And do you know, does the Department have a
specific procedure for processing complaints made
against dealers who have made a $20,000 cash bond
deposit?
A. Yes. They go to the dealer - the motor
vehicle dealer advisory board.
Q. And so those claims are treated differently
than claims that you receive as to dealers who are
bonded by a surety company?
A. Correct.
Q. And why are they treated differently?
A. Because in those - in those instances, the
decision is made by the dealer advisory board. So
there's a notification to the dealer advisory board, and
then they take up the matter from there.
Q. Do you know why that - why they're treated
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1 differently?
A. No.
3
Q. And who is on the motor vehicle advisory board?
4
A. There's seven - well, actually, we've got more
5 than that now. We've got ten members - they just
6 changed - that are appointed by the governor. They
7 represent the franchise motor vehicle dealers, the
8 independent automobile dealers, the recreational vehicle
9 dealer has a member, and also there's a nonvoting member
10 from the RV association.
11
Q. And so you were not - are you not involved at
12 all in any investigations into dealers who have made the
13 cash bond deposit and have - with respect to which
14 there have been complaints?
15
Is that a terrible question?
16
A. We've - if I understand you, what you're
1 7 asking is: Have I been involved in any situations where
18 there's been a complaint made against the cash bond; is
19 that correct?
20
Q. Yes. Thank you.
21
A. Okay. Yes. We've had one in the time that I'm
2 2 aware -- the time that I've been in this position. And
2 3 from my understanding, there's only been one that
2 4 involved a cash bond. that I'm aware of.
25
Q. 'But is your investigation - was your
2
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A. Just that it was paid as -- out of the cash
bond. The dealer advisory board makes their decision,
and then they make a recommendation to the director of
the department that the claim be paid out of the cash
bond, and then the director - actually, the department
is the holder of the cash, and so then they pay it out
to the claimant.
Q. Do you happen to know, Mr. Marler, if there is
an easy way to retrieve information on all cash bond
claims made and paid over the last five years?
A. It should be pretty easy. There's only been
one.
Q. And do you remember the dealer?
A. You know, I know it was from Pocatello, but I
can't tell you exactly, because the names are all
about...
Q. Now, let's talk about Exhibit A for just a
little longer.
When you send a letter like this out to a
surety company, is it your expectation that the surety
will respond to the claim?
A. It's our expectation that they'll respond to
the claim, yes.
Q. Now, does your department ever, in its
interactions with sureties, take a position with the
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investigations unit involved in any investigations into
the claim relating to that cash bond?
A. Not- not really. It was mostly the
information that came from the - from the dealer, and
then from the dealer advisory board. So it was handled
during the dealer advisory board meetings, and we
weren't really involved in it.
Q. And do you know, does the board have its own
investigators?
A. No, it doesn't.
Q. And you've never been involved in the board's
handling ofa claim on a cash bond?
A. I've - I've been involved in notifying people
and just collecting information, but we didn't
investigate. We just collected information from the
dealers.
Q. And if a claim on a cash bond were paid. do you
know, would that be noted somewhere in your computer
records?
A. It's also noted in the minutes of the dealer
advisory board.
Q. And also in your computer records?
A. Yes.
Q. And when a cash bond claim is paid. how
specifically is that noted in your computer records?
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surety as to whether or not a particular claim ought to
be paid?
A. No.
Q. Do you know, has your department ever
communicated with sureties an expectation about
turnaround time on handling of claims?
A. No.
Q. Does your department have a policy for
turnaround time on handling complaints?
A. We have a -- we have a goal, but reality says
that every complaint we get has different circumstances,
different individuals, different situations, and so the
reality of it is is that a complaint -- I may get a
complaint in that I look at, and before it goes to the
investigator, I can resolve it with a phone call, where
others may take two years. So there's no - we have a
goal, but we don't have an expectation that everything
is going to fit that goal.
Q. Has your department ever received complaints
about how a particular surety has handled a claim?
A. No. Not that I'm aware of.
Q. Would there be anyone in your department who
would know about those types of complaints, more so than
you, perhaps?
A. They would eventually all come to me.
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Q. And so in your position as the program
supervisor for the last five years, you've never
received a complaint from a conswner about how a surety
has handled a claim?
A. No. What I have received is questions from
complainants saying, you know, what's the status of it,
et cetera, and I just refer them back to the surety
company, because we don't get that information, but
never complaints about--you know, just questions about
the status.
Q. Now, when a surety pays a claim, do you know,
is there a statute, a regulation that says that once
that happens, the Department is required to terminate
the dealer's license?
A. The only thing that I can say is that we do
have a thing that they're required to bring their bond
back up to $20,000. And if they do bring it back up to
$20,000, then, you know - either through getting
another bond or providing a cash bond or whatever, then
they - their license can be maintained. And that 'sin
the statutes.
Q. And over the last five years, have you ever had
a situation where there was a payment made on a cash
bond because the dealer had committed fraud but the
dealer then went ahead and got another bond and was
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allowed to continue in business?
A. A cash bond you say?
Q. No. Just a bond by a surety.
A. A bond by a surety?
Q. Yeah.
A. There's been a couple that their bond has been
paid out and they've got another bond.
Q. Even though those dealers had committed fraud?
A. I -MR. GANNON: Object to foundation.
THE WITNESS: I'm not sure what- it's just the
fact that their bond was canceled after it was paid out.
Q. (BY MR. EVETT) Can you estimate for me how
many times, over the last five years, you forwarded
actual judgments submitted to you by conswners to
sureties for payment?
A. To the best of my recollection, about three,
maybe four.
Q. And about how - about how many written
conswner complaints have you forwarded on to sureties
over the last five years, compared to judgments?
A. A lot more.
Q. And when you say "a lot more," can you ballpark
it for me?
Is it more than I00?

Hestead v. CNA Surety

A. In the last five years, probably somewhere
between -- this is a pure guess, but I'm guessing
somewhere between 60 and 80.
Q. And do you -do consumer complaints come in
fairly steadily over the year, or do they come in fits
and starts?
A. No rhyme or reason.
Q. And when a dealership goes out of business,
does that tend to give rise to consumer complaints?
A. It can.
Q. And can you be more specific for me?
Why can it?
A. It can, based on the reason that they went out
of business. Some of them go out of business because
they retire, they're tired of it, they sell out, or
whatever.
Others go out of business because of financial
concerns, and if there's financial concerns because
they're in over their head, then that can cause rise to
conswner complaints.
Q. And every once in a while is your department
faced with a situation where a dealer has bought
vehicles from an auction and then sells them before the
checks to the auction clear and the auction then holds
onto the titles of the vehicles?
Page 42
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A. Before the checks to the auction clear?
rd say probably the si~tion we've seen more
often is they buy it from an auction, they sell it, and
the check is never cut to the auction.
Q. Okay.
A That's probably more realistically what
happens.
Q. And I guess I'm just curious: Is there any
contractual agreement that the dealers and the auctions
tend to enter into that allows that to happen, or do you
know?
A. We don't have any real purview into the
transactions between the dealers and the auction.
That's - we don't want any, from my perspective.
Q. And why is that?
A. Because they're just not something that we've got enough to do - on our plate without getting
involved in that.
Q. Let's take - can we take just a five-minute
break so I can go back through my notes, cross out
everything I've already talked to you about, and then
I'll have some follow ups, and we'll be finished?
A. Sure.
MR. EVETT: Thanks.
(Break taken from I I :31 a.m. to 11 :35 a.m.)
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November 15, 2010

Q. (BY MR. EVETT) Mr. Marler, let's go back to

1
2

2 when you were an investigator.
3
So when you were an investigator, you probably

3

4 had communications with consumers who needed titles to
5 their vehicles?
6
A. Yes.
7
Q. And were -- and so you probably had a fair
8 number of times when you had a consumer asking you, what
9
10
11
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15
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17
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do I need to do to get my title?
A. Correct.
Q. And were those consumers ever desperate to get
a title?
A. All of them.
Q. So consumers not having titles has always been,
since you've been with the Department, a very serious
matter?
A. Right. It's been a major concern.
Q. And in your experience, usually that's relating
to lien issues?
A. Some, yes.
Q. Some. And so why else, though, has it been a
major concern?
A. Lien issue or owing somebody else, you know.
Either getting a lien cleared from a previous lien
holder or getting somebody paid so that they can file
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A. I don't think there's anything mentioned under the dealer licensing part there is about the
requirement for the dealer bond and stuff like that, but
as far as handling bond claims and things like that,
there's nothing that rm aware of.
Q. Is there anything in there relating to consumer
complaints?
A. Yes.
Q. And what in particular?
A. That it talks about consumer complaints and the
fact that we wanted - how we want to try to address
them and that they have to have the completed consumer
complaint form.
Q. And when you say there's wording in there about
how to address those complaints, is that basically a
general policy statement?
A. (Witness nods head.)
Q. Yes?
A. Yes.
Q. And that policy statement sets out what your
department hopes to accomplish in handling complaints?
A. Not in any great detail, because of the fact
that the Department understands that there's a lot of
variability in them, and that it's hard to - it's hard
to put real, solid expectations on them when they're so
·
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the lien, you know.
Q. And is it fair to say that the Department's
policy is, you know, whatever it takes to get a consumer
a valid title is something worth doing?
A. Wetry.
Q. Does your department have a manual of any kind
that tells investigators how to do their investigations?
A. You mean like a step-by-step manual or
anything?
Q. Yes.
A. No.
Q. Does your department have a manual, other than
an employment manual?
A. We do have a dealer operations procedure
manual.
Q. And about how many pages long is that?
A. It includes the manual for investigations and
for dealer licensing, and I'm guessing it's probably
somewhere around - single-sided sheets. I don't
remember how many pages it is, but it's - it covers a
lot of issues.
Q. Do you know, does it cover surety issues at
all?
A. No.
Q. Does it cover bond issues at all?

Hestead v. CNA Surety
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Q. And do you know, in the manual is there - ai:e
there any sections regarding vehicle titling issues?
A. Yes. In relation to late title filings and
things like that there are.
Q. And the last question: Is that manual
something that's meant for internal departmental use
only?
A. Generally.
Q. Which is just another way, actually, for me to
ask whether or not it's something that you would ever
give out to the public?
A. That, I would have to check on.
Q. Check with counsel?
A. We haven't had a request for it.
Q. And what is the name of this manual again?
A. Computer operations procedure manual.
Q. And does the manual also contain some of the
forms that we've talked about today, such as the form
letter that we marked as Exhibit A?
A. Not that form letter, no.
Q. Does it contain the consumer complaint fonn?
A. I believe there's a copy of that in there.
Q. Now, does your department have the authority to
issue regulations?
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A. To issue regulations?

1

Q. Yes.

2

3

A. No.

3
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Q. But the Department of Transportation does,
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doesn't it?
A. From -- it issues regulations from -- well,
most of our stuff comes from the legislature.
Q. But the regulations that we talked about
earlier, the IDAPA regulations, are those issued by the
Department?
A. Those are written by the Department, but
they're also approved through the legislature.
Q. And who in the Department has the authority to
formulate those?
A. We - a number of people work on formulating
them, and then they go up through the chain, through the
director, and then they have to go through the
legislature.
Q. And have you ever been involved in drafting
regulations?
A. No.
Q. Has anyone in your department ever been
involved in drafting regulations?
A. IDAPA regulations?
Q. Yes.
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constantly, especially Chapter 16 of Title 49. And then
Chapter 5 and Chapter 4 are the main ones that we deal
with in dealer operations and investigations.
Q. And when you say you constantly look at Chapter
16, you mean the chapter as a whole?
A. Right - well, we refer to it all of the time.
Q. And do you find yourself often looking at 161 O?
A. Every time we have a bond claim.
Q. And if you can, can you recall for me any
issues you've dealt with with respect to I610 over the
last three years, just off the top of your head?
A. The last three years? I do believe that the
one cash bond that we talked about was in the last three
years.
Q. Now, does everyone in your department have
access to the Idaho code, or are you, for example, the
guy who's A. No Q. - code interpreter?
A. - everybody has- all of the investigators
have access to it. The dealer licensing unit. It's on
our intranet website for the Department. So...
Q. And I know you've kind of answered this already
for me, but is there anyone in your department, putting
aside the legal minds you have at your disposal, who you
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A. Yes.
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Q. And who has that been, over the last five
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3 years?
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A. It would be in legal. Mostly it goes through
5 legal.
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Q. But do people who are actually employees here
in your department have any input into what the
regulations say?
A. Very, veiy basic and general.
Q. And what, in your experience, is usually the
thing that prompts the regulation to get drafted?
A. Some kind of a change in Idaho statute.
Q. And can you look at Section 49-1610 that you
brought here with you?
A. Okay.
Q. And my question is really simple, which is:
When is the last time you actually looked at that
statute?
A. This one?
Q. Yeah.
A. I look at this one on a regular basis. Say no. It would probably be no more than a couple of weeks
ago.
Q. Do you remember why you looked at it?
A. I don't, but we refer to the statutes

Hestead v. CNA Surety
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think of as the - kind of the expert on what the
statutes mean?
MR. GANNON: Object to the form of the question.
Statutes- if you could be more specific with
"statutes"?
Q. (BY MR. EVETT) The Chapter 16 statutes?
A. No. We - we go to Q. Legal?
A. - legal.
Q. Okay. The last question is: In those
circumstances where a dealer goes out of business, I
think you told me earlier that oftentimes there will be
claims relating to that dealer?
A. There can be, yes.
Q. And sometimes you get those claims after the
dealer has gone out of business?
A. Yes.
Q. And do you try to still communicate with the
dealer, even though the dealer has gone out of business,
about claims that have been made?
A. Yes.
Q. And why is that?
A. To find outthe details ofit. So if we - and
a lot of times the ones that we end up getting when the
dealer is out of business is people that still need
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titles, and so we're trying to find out from the dealer
where the title is, what the situation is, or whatever.
So we do communicate with them after they've gone out of
business.
MR. EVETT: I think that's all I have. Thank you.
MR. GANNON: I don't have any questions.
(The deposition concluded at 11 :46 a.m.)
(Signature requested.)
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1
2

STATE OF IDAHO
ss.

3

County of Ada
4
5

I, ANDREA L. CHECK, Certified Shorthand Reporter and

6

Notary Public in and for the State of Idaho, do hereby

7

certify:

8

That prior to being examined, the witness named in

9

the foregoing deposition was by me duly sworn to testify

10

to the truth, the whole truth and nothing but the truth;

11

That said deposition was taken down by me in

12

shorthand at the time and place therein named and

13

thereafter reduced to typewriting under my direction, and

14

that the foregoing transcript contains a full,

15
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17
18
19

true

.and verbatim record of said deposition.
I further certify that I have no interest in the
event of the action.
WITNESS my hand and seal this
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day of

, 2010.

20

ANDREA L. CHECK

21

RPR and Notary
Public in and for the
State of Idaho.
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My Commission Expires:

7-20-16
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IDAHO TRANSPORTATION DEPARTMENT

Vehicle Services, Dealers • P.O. Box 7129
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(208) 334-8681

dmv. idaho. gov

RECEIVED

September 3, 2009

SEP O8 2009

SURETY CLAIMS

Western Surety Co
101 S Phillips Ave
Sioux Falls SD 57104-6703

Re: Bond Claims - Nick Hested & John Gannon Attorney at Law vs Best of the Best
Auto Sales Inc.
Bond Number - 69815964
Dear Claims Supervisor:
We are enclosing the following bond claims against the motor vehicle dealer bond that
was posted by your company for Ron Zechman - Best of the Best Auto Sales Inc. This
claim is an act that occurred during the time when the bond was in force.
NAME OF CLAIMANT
John L. Gannon Attorney

AMOUNT OF CLAIM
.
$877.70

I have enclosed the copies of the complaint filed with us that are referenced in this
claim.
The state of Idaho acts as custodian of the Motor Vehicle Dealer Bond. The bond is a
requirement for an Idaho vehicle dealer's license. The department does not take a
position as the validlty of any claim, and forwards them to the bonding company as a
service to consumers. Please advise us of any settlements or payments in this matter.
If you have any questions, please call me at 334-8684.
Sincerely,

7:)~ ~
DARYL MARLER
Program Supervisor
Dealer Operations and Investigations
Enclosures
Cc: Claimant: John L. Gannon
Dealer: Ron Zechman
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JOHN L GANNON
Attorney at Law
. 1101 West River Suite 340 Boise, Idaho 83702
208-433-0629
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August 31, 2009

Dealer Licensing
Idaho Transportation Deportment
P.O.Box 82720
Boise, Idaho 83720
Re: Ron Zechman/Best of the Best
Dealer Bond Claim I.C 49-1610

ti /'1Ut

Dear Licensing:
I am representing Nick Rested in regard to a truck purchase in which he alleges the
branded title was not disclosed. During the lawsuit the fo11owing Orders have been issued:

1. Supplemental Order awarding Plaintiff costs of $142.70 and attorneys fees of $735.00
dated July 23, 2009 (Certified Copy Enclosed)
2. Order Regarding Stipulation in which Plaintiff agreed to accept two payments of the
.two amounts. (Certified Copy Enc1osed)
Mr.Zechman has failed to make the payment due on August 27 or any other amount and
therefore my client hereby rriakes claim upon his bond for the amounts due under the July 23,
2009 Court Order. Since we have a Court Order I believe these amounts supersede any claims
that are not perfected and demand is made that the hooding company promptly pay them.
Please provide me with a copy of any letter by which you transmit this claim plus a copy
of the bond.
Thank you for your attention to this matte

SEP O2 2009
Vf:HlCbE SERVICES
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JOHN L. GANNON #1975
1101 W. River Street, Suite 340
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

JUL 3 1 2009
CANYON COUNTY CLiRK
K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTED
CASE NO. CV08-09169

Plaintiff,

ORDER REGARDING
STIPULATIONS AT
SCHEDULING CONFERENCE

vs.
RON ZECHMANN dba BEST OF THE
BEST AUTO SALES
Defendant

THE PARTIES having appeared at the Scheduling Conference in this matter on July
27, 2009, at 3PM and having Stipulated to certain schedules and deadlines in regard to several
matters:
IT IS ORDERED THAT:
1. The DEFENDANT RON ZECHMAN shall appear at the Law Offices of John
Gannon at the above address on Tuesday, August 4, 2009, at the hour of 2:30 PM for his
deposition previously noticed and on file herein. Defendant shall bring with him all
documents and writings requested in said Notice.
2. The DEFENDANT RON ZECHMAN shall pay the Plaintiffs Counsel and Plaintiffs
Counsel shsll accept payment arrangements such that ZECHMAN shall pay $250.00 by
August 27, 2009, and an additional $627.70 by October 15, 2009, to the Law Offices of John
L Gannon at the above address in satisfaction of the Orders previously' entered by t h ~ ~ © ~

0VJ [

SEP Ol 2009
ORDER REGARDING STIPULATIONS AT SETTLEMENT CONFERENCE - Page 1

000091

_
VEHICI..~ 81S:RVIC

p. ff1ANSPORTATION

1

'.

'.
3. NOTICES, pleadings and any other communications in this matter to Ron Zechman
shall be made by REGULAR MAIL and not certified mail or by any other mailing method, as
specifically requested by the Defendant Ron Zechman.
4.A Jury Trial is set in this matter for March 4-5, 2010 as a second trial setting, and a
Pre Trial is set for December 14, 2009, at 10:30 AM, and the Courts own Order in this regard

I
I
I
i

shall supplement and supersede any contrary statements in this Order.

A· of
Dated this a.J.?'day

)]r~

, 2009

Bradly S. Ford

By _ _ _ _ _ _ _ _ _ _ _ __
HON BRADLEY FORD
District Court Judge
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JUL 23 2009

JOHN L. GANNON #1975
1101 W. River Street, Suite 340
Boise, Idaho 83702
Telephone (208) 433-0629
Facsimile (208) 343-5807
Attorney for Plaintiff

CANYON COUNlY ClliRK
K CANNON, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK RESTED
Plaintiff,
vs.
RON ZECHMANN dba BEST OF THE
BEST AUTO SALES

CASE NO. CV08-09169
SUPPLEMENT AL
ORDER REGARDING COSTS
AND ATTORNEYS FEES

Defendant
THE PLAINTIFFS Motion to Compel Attendance having come before this Court on
July 9, 2009, and the Court having stated that Plaintiff may supplement his claim for costs and
attorneys fees incurred in preparing the Motion and attending the hearing:
IT IS HEREBY ORDERED that the amount of costs is increased by $30 and therefore
amended to be $142. 70 and the amount of attorneys fees is increased by $330 and amount in
the order is amended to be $735 and the Defendant is ordered pursuant to IRCP 37(d) to pay
Plaintiffs said amounts and comply with the remainder of the Order issued by this court.
Dated this 9 day of July, 2009

Bradly
S._Ford
By _ _ _
___
_ _ _ __

I
l

HON BRADLEY FORD
District Court Judge

SUPPLEMENT AL ORDER REGARDING COSTS AND ATTORNEYS FEES - Page 1
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ARTICLES OF INCORPORATION
(General Business)

04 NOV 12 PH 12: 34

(Instructions on back of application)
The undersigned. in order to form a Corporation under the
provisions ofTitle 30. Chapter 1, Idaho Code, submits the
following articles of Incorporation to the Secretary of State.

SECR~ ~.•i.;i' CF STATE
STATE OF IDAHO

Artlcle 1: The name of th1 corporation shall be:

Best of the Best Auto sales Inc.

------------

Artie le 2: The number of shares the corporation is authorized to issue: 1000

Article 3: The street address of the registered office is; 1636 garrlty blvd Nampa Id 83687

Ron Zachmann
------------------Ron Zachmann and Morgan Ririe

and the registered agent at such address is:
Artic

I•,: The name of the incorporator is:

and addresa of the lncorporator 1s: 3415 E

power1ine Rd Nampa Id 83687

Article 5: The malling addrea of the corporation shall be:

1636 Garrity Blvd Nampa Id 83687
Optional ArtlCIH:

second address po Box 761 Merdian Id 83680

Cuslomer Aed I:

~·-'f_u_11_no_pr•_~_••e1_ac_w_un1___) _ _ _ _ _ _ _ _.....J.li
:

!

Signature of aJJnat one 1ncorporator:

Typ~~~~~ f1
---~

iJ

Lb~Ty~pe~d;;;;N~a~m;e~:~M~o~rg~a~ni;;R~l~ri;i;e~~~~~~~~;;.d

----------------·--

I

Secretary of State uae only

IJNINO SECRETARY IF STATE

11/12/eea• as,ea
ex, CASII err 116556 Bffa 776l!•

1 I 111.N • lll.N ctllP I 2
1 I 21.N ,. 21. N EXJOITE C I 3

EXHIBIT B
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U)SOS Viewing Business EnUIY

[DAHO SECRETARY OF STATE

Viewing Business Entity
CNew seorch 1r Bock to summort 1
BEST OF THE BEST A UTO SALES INC.
t523 2ND ST SOUTH
NAMPA, 10 83651

Type of Bu1lne11: CORPORATION, GENERAL BUSINESS

Stlltull AOM!N DISSOLVED, AOM!N OISSLV 05 Feb
2009
State ol Origin: IDAHO
Date ol 12 Nov 2004
Origination/Authorization:
Initial Registered Agent: RON ZECHMANNN
1523 2ND ST SO\JTH
NAMPA, 10 83651
Organizational IO / filing C157274
Nu.mber:
Number of Authort.zed Stock 1000
Share11
Date of La•t Annual Report: 01 Oec 2007

Original Filing:
[ HCID

Me P,1ntMewIlff I

filed 12 Nov 2004 INCORPORATION View lm119e (POf formotl 'l!m

Jmaoe lDFf rormao

Amendments:
Amendment f iled 13 Dec

( Helo Mo Prjnt/Vjew TIFF I
2006 REINSTATEMENT View Image (PQF lormotl ,am
Imaae mff rormau

Annual Reports:
Report tor· ve..ar 2007 ANNUAL llEPORT

( Helo Me PrjntNJew DE! I
Yit:w Oocumeot Oalinc

Report lor·year 2006 REINSTATEMENT View

Image !PDF lg,matl 'lJm
lmaatt CDFf fqr;maU

R.eport for ye_ar 2005 UNOEUVERASLE Y!ew

Image (pPf [ocmaU ~
Image, (TIFF format)

Idaho Sccretacx of State·s Main Page

State of Idaho Home Pag~

Comments, que.stloM or sug.ge..stkms ca.n be e mailed to: sosinto@sos, idah0,9RY

hup://www.acccuicbho.org/publiclsov«>rp/C I S7274.h01) O09 5
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT

~
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

NICK HESTEAD,

)
)

Plai ntiff

Case No . CV 10-6788

)
)

Vs.

)
)

C~A SURETY, dba WESTERN SURETY
COMPANY,

)
)
)

Defendant.

)
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DEPOSITION OF NICK HESTEAD
BE IT REMEMBERED that the deposition of NICK HESTEAD
was taken by the Defendant at the law offices of Elam & Burke,
P.A., 251 East Front Street, Suite 300, Boise, Idaho, before
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Associated Reporting, Inc., Tiffany Z. Fisher, a Court Reporter
and Notary Public in and for the County of Ada, State of Idaho,
on Tuesday, the 19th day of October, 2010, commencing at the
hour of 4:33 p.m. in the above-entitled matter.
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For the Plaintiffs:

LAW OFFICE OF JOHN GANNON
By: John L. Gannon, Esq.
216 West Jefferson Street
Boise, Idaho 83702
Telephone: 208-433-0629
Facsimile: 208-343-5807

For the Defendants:

ELAM & BURKE, P.A.
By: Joshua S. Evett, Esq.
251 East Front Street, Suite 300
Boise, Idaho 83701
Telephone: 208-343-5454
Facsimile: 208-384-5844
E-mail:
jse@elamburke.com
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PROCEEDINGS

1
2

NICK HESTEAD,
a witness having been first duly sworn to tell the truth, the
whole truth, and nothing but the truth, was examined and
testified as follows:
EXAMINATION
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B

9 BY MR. EVETT:
1o
Q. All right. This is the time and place of the
12
13

3

11

And can I call you Nick?
A. Yeah, please.
Q. And where do you live currently? What's your
address?
A. 487 North 7th A venue West, Middleton, Idaho,
83644.
Q. And how long have you lived there?
A. Off and on for 23 years.
Q. That's where you grew up, obviously?
A. Yeah, that's my dad's house.
Q. And are you working now?
A. Part time.
Q. And who do you work for?
A. Wal-Mart.

12
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accurately today, like tired or anything like that?
A. No.
Q. Do you take any medications?
A. No.
Q. Let's get to talking about this truck you bought
from Best of the Best.
I'm curious, has anybody paid you any money
because of the damages you claim that you sustained because
of buying that truck?
A. No.
Q. So you haven't gotten any money from Farmers
Insurance?
A. No.
Q. Or from Ron Zeckman?
A. No.
Q. When did you buy that truck?
A. I don't have the exact date. I will have to
refer to the paperwork for that.
Q. I'll give you what we've marked as Exhibit A,
which is the complaint from your case against Zeckman.
MR. GANNON: Okay. The original complaint?
TI-IE WITNESS: That sounds about right.
Q. (BY MR. EVETT) So June 8, 2007, is that about
right?
A. Yeah, right around there.
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1

Q. And my understanding from you, Nick, is you

2 haven't been deposed before.
3 . like you're giving today?

4
5

Page 6
1

You have not given testimony

2

3
4

A. No.
Q. Let me give you three little rules that will help

6 speed things along. As you can tell, the court reporter is
7 talcing down everything we say. And it will be very helpful
B to her if you will wait until I'm done with my question
9 before you start answering. Because ifwe talk over each
1 O other, it's really hard for her to get stuff down.
11
Do you understand that rule?
12
A. Yes.
Q. You need to answer audibly. Don't answer with
13
14 "uh-huh" our "huh-uh" or shalce your head, because she can't
15 tell what that means.
16
Do you understand that rule?
17
A. Yes.
1B
Q. And then the last rule is I will, I'm sure, ask a
1 9 bad question, even though I don't, honestly, really have a
2 O whole lot of them. And ifl do ask a question you don't
2 1 understand, please request me to rephrase it, because
2 2 otherwise we're going to assume you understood my question.
23
Do you understand that rule?
24
A. Yes.
25
Q. Is there any reason why you can't testify
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Q. How did you learn of Best of the Best?
A. Well, the guy I was currently ,working for did

finish carpentry for Morgan Creek Homes, which I later
found out the owner of that was part-owner of Best of the
Best Auto Sales.
Q. So I'm sorry, you said you worked for Morgan
Creek Homes?
A. No, I worked for a guy who was subcontracted by
Morgan.
Q. All right. And did he tell you that Best of the
Best had a specific vehicle that you might be interested
in?
And if you don't remember, you don't remember.
A. I'm just trying to think. Well, he was using it
as a work truck, at the time, for one of his actual
employees. And just when the transaction was done, he just
had it done through the dealership.
Q. And when you say "he," who is he?
A. Morgan Ririe.
Q. And who is his employee who was using the
truck?
A. I don't know his last name. I just know that his
first name is Guy, G-U-Y.
Q. When was the last time you saw Guy?
A. I ran into him at Sunrise in Nampa like three
Page 7

Page 5

4

Associated Reporting Inc.
208.343.4004

000099

(Pages 4 to 7)

"
Nick Hestead
1

2

3
4
5

6
7
8
9

1O
11
12

13
14
15
16
17
18
19
2o
21
22
23
24
25

October 19, 2010

weeks ago -- l mean, Middleton. Sorry.
Q. ls Guy roughly your age?
A. Oh, he's probably 50.
Q. So you had discussions then with Morgan Ririe
about buying the truck?
A. Kind of. I mostly talked to one of his
superintendents, and then he would talk to Morgan and get
back to me.
Q. Do you know who the superintendent was?
A. His first name was Randin.
Q. R-A-N-D-0-N?
A. 1-N, I believe.
Q. Did I hear you say that you learned later that
Morgan Ririe had some kind of ownership interest in Best of
the Best?
A. He might have just been listed as a salesman.
I'd have to look for sure.
Q. How did you learn that? Was it something you
read?
A. I believe that's something that John discovered
through our - through his investigations.
Q. "John," being your lawyer?
A. Correct.
MR. GANNON: And just for the record, anything that we
discussed isn't something that you answer to Mr. Evett. If

1
A. Yeah. He had me - he gave me the address of
2 Best of the Best Auto Sales, and I went down there, and
3 that's when l met Mr. Zeckrnan. And him and l went through
4 all the loan documents and transferring it, whatever.
5
Q. And when you met with Mr. Zeckman, did he let you
6 know if he had -- if Best of the Best owned the truck or it
7 acquired it in some other fashion?
8
A. He didn't specify.
9
Q. Was Mr. Zeckrnan at an actual - at a used car
10 lot?
11
A. Yes, it was at the lot.
12
Q. And so was the truck there?
13
A. I believe it was still in Morgan Ririe's
14 possession.
15
Q. And do you remember what day of the week it was
16 that you went to see Mr. Zeckman?
17
A. I have no idea
18
Q. Was it a weekend?
19
A No, it was during the week.
20
Q. Did you go after work or something?
21
A. I actually took off time during work to go over
2 2 there and do it.
23
Q. Did Morgan Ririe give you any idea why he wanted
2 4 to run the sale through Best of the Best?
A. No.
25
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you know of your own knowledge, then ...
Q. (BY MR. EVETD And so your understanding, before
you bought the truck, was it was actually owned by Morgan
Creek?
A. Yes.
Q. And do you know, did Morgan Creek either sell
that truck to Best of the Best or transfer it in some way?
A. I'm really not sure.
Q. But did I hear you correctly earlier you said
that Morgan told you that he wanted to run the truck
through - run the sale through Best of the Best?
A. Well, I didn't even know that that was his plan
until it came time to do paperwork on it.
Q. And when you say "came time to do paperwork on
it," what kind of paperwork?
A. Well, the loan documents. I test drove it and
decided I wanted it. And I had gotten approval from my
credit union.
Q. So up until that point in time, was it your
assumption then that you were buying the truck from Morgan
Creek?
A. Yes.
Q. Yes? Okay.
Now, did Morgan Ririe put you in contact with
someone to finalize the sale?
Page 9
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Page 10

1
Q. And did you sign a contract to buy the truck?
2
A. Could you rephrase that?
3
Q. Did you sign a contract to buy the truck? You
4 know, sign an agreement?
5
A. Like with my credit union, or what do you mean?
6
Q. With Best of the Best. Sorry.
7
A. I don't really - what kind of contract? I'm a
8 little confused here.
9
Q. Sure. An agreement in which you agreed you were
10 going to buy the truck for whatever price it was they
11 wanted to charge you with.
12
THE WllNESS: That's that paper we have; right?
13
MR. GANNON: Well, you'll have to answer his question.
14 Just if you think that's the paper 15
THE WllNESS: I believe so.
16
Q. (BY MR. EVETD And did Mr. Zeckman sign that
17 agreement as well?
18
A. Yes.
19
Q. And at home, do you have a file related to buying
20 that truck?
21
A. Yeah.
22
Q. And it probably has correspondence with your
23 attorney as wel I?
24
A. Yes.
25
Q. And my question really is, do you have just one
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1 big truck file that's got all the purchase documents and
2 then all of your correspondence with your lawyer that
3 you've had about the case?
4
A. Yes.
Q. And you got financing to buy the truck?
5
6
A. Yes.
7
Q. Did you pay for the truck with any of your own
8 money?
9
A. No.
10
Q. And you got the financing from your credit union?
A. Yes, Simplot Employees Credit Union.
11
12
Q. And are you still repaying the loan that you got
13 for the truck?
14
A. Yes.
Q. And do you still have the truck?
15
A. Yes.
16
17
Q. What's the monthly payment on the truck?
18
A. 340.
19
Q. When is the last time the truck gave you
2 0 problems?
21
A. Three weeks ago.
22
Q. And your issue with the truck when you bought it,
2 3 was that it was a lemon, and that wasn't disclosed to you?
24
A. I found that out several months down the road.
25
Q. How did you find that out?
Page 12
1
2

A. I attempted to trade it at Dan Wiebold.
Q. And what did you learn when you did that?

3
A. They ran a CARFAX, and it showed all the problems
4 that it had in the past, and that it actually had a brand
5

new title.

6
Q. And did you get a copy of that title from Dan
7 Wiebold?

A. No.

9

Q. Do you remember who you talked to at Dan Wiebold?

10
11

1 sending you to Mr. Zeckman, did he tell you things about
2 the truck, like how well it ran, how well the truck had
3 done for him, those kinds of things?
4
A. No.
5
Q. Did you ask him questions about the truck before
6 you went to see Mr. Zeckman?
7
A. No.
8
Q. Did you get any paperwork from Mr. Ririe before
9 he sent you to Mr. Zeckman?
10
A. No.
11
Q. And the issue with the new title that you
12 discovered, when you talked to Dan Wiebold Ford, what was
13 your understanding of how that title was created? And by
14 that15
A. Are you asking how it became branded?
16
Q. Yeah.
17
A. Well, all it said was that it was a California
18 lemon.
19
Q. And how did Dan Wiebold find that out?
2O
A. By getting a copy of the CARFAX.
21
Q. And when you bought the truck from Best of the
2 2 Best, did you get a title from Best of the Best for the
2 3 truck?
24
A. No.
25
Q. You have a title now though, don't you?

Page 14
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A. No.

2
3
4
5

Q. When you bought the truck from Mr. Zeckman, did

6

8

A. No.

Q. And back when you test drove the truck at that
12 time, was your only contact still with Morgan Ririe?
13
A. No.
14
Q. And my question is this: When you test drove it,
15 though, he hadn't referred you at that point to Ron
1 6 Zeckman; had he?
17
A. No.
18
Q. Before Morgan Ririe sent you to Ron Zeckman, did
19 Mr. Ririe make any representations to you about the truck?
20
MR. GANNON: And Counsel, are you asking through a
21 third party or a direct conversation? Because that may be
2 2 the confusion there.
23
MR EVETT: A direct conversation.
24
Q. (BY MR. EVETT) I just want to know if in the
25 course of talking to Morgan about that truck, before
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you ask him for a title?
A. No.
Q. Did he tell you he was going to get you a title?
A. No.
Q. Do you have insurance on the truck?
A. Yes.
Q. When you went and registered the truck, did they
ask to see the title for the truck?
A. No.
Q. Have you ever applied to get the title to the
truck?
A. No. It was my understanding that I wasn't
allowed to have it until the loan was repaid.
Q. So the credit union has the title? Do you know,
does the credit union have the title?
A. I believe they do now, yeah.
Q. I know you told me that you've never had the
title. Did you give it to the credit union, or do you know
how the credit union ended up getting the title?
A. It's my understanding that at the time they-well, they still are. They're using a paperless title
system, so they never even applied for the actual copy of
the title until this issue came up.
Page 15
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Q. "This issue" being the fact that the truck had
been a lemon, and that wasn't disclosed?
A. Correct.
Q. Now, after you teamed that it hadn't been
disclosed to you that the truck was a lemon, did you get in
touch with Best of the Best?
A. Not at that point, no.
Q. But at some point in time, did you get in touch
'With them?
A. The first contact I believe was after l had hired
an attorney.
Q. And the same question for Ron Zeckman, before you
went and got a lawyer, did you ever talk to Mr. Zeckman
about the fact that the truck was a lemon, and that hadn't
been disclosed to you?
A. No.
Q. Did you ever talk to Morgan Ririe about the fact
that the truck was a lemon, and it hadn't been disclosed to
you?
A. Yes.
Q. How long after you learned about the fact that it
had been a lemon, from Dan Wiebold, did you talk to Mr.
Ririe about what you learned?
A. I have no idea.
Q. Was it within a few months ofleaming that?

1
2
3
4
5
6
7
B
9
10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A. February of 20 IO.
Q. And when you called Morgan, what did Morgan say
to you about the truck when you told him what you learned
about it?
A. He said that when he purchased it at auction, it
had a green light, not a red light, so it should have a
fine title.
Q. And why did you call Morgan rather than the guy
you bought the truck from, Mr. Zeckman?
A. I don't know.
Q. Did you make any kind of demand to Mr. Ririe
about what he needed to do to fix the problem?
A. No.
Q. Did he tell you to go talk to Mr. Zeckman?
A. No.
Q. Have you ever had any written correspondence with
Mr. Ririe about the truck? And I just mean you,
personally, Nick, not your lawyer.
A. No.
Q. Have you had any e-mail communication with him
about the truck?
A. No.
Q. And are you an e-mail kind of guy or a texter at
all?
A. Sure, yeah.
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1
A. Yes.
2
Q. And what did you say in that conversation?
3
A. I just explained to him that I tried to trade it
4 in. And they told me it had a bad title, and that was
5 about the end of it.
6
Q. And did you talk to Mr. Morgan on the phone or in
7

8
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person?
A. Phone.
Q. Did you call him on your cell?
A. Yes.
Q. Do you still have that same cell?
A. No.
Q. Who was your carrier when you talked to Morgan?
A. AT&T.
Q. Have you talked to Morgan since then?
A. No.
Q. How old is Morgan?
A. 45, 50.
Q. And have you done work for Morgan Creek?
A. I worked for somebody that he subcontracted.
Q. And I apologize because I think you already told
me the name, but what was the name of that company again?
A. Shorty's Construction.
Q. And when was the last time you worked for
Shorty's?
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Q. But you don't recall communicating with him?
A. Not with Morgan, no.
Q. Did you ever communicate with Mr. Zeckman about

the truck by e-mail?
A. No.
Q. And so after you had that phone conversation with
Mr. Ririe, was that when you decided you were going to need
to get a lawyer?
A. Yes.
Q. And I'm just trying to figure out, is there
something that prompted you to go get a lawyer?
A. Well, when I was at Dan Wiebold, the guy told me
that I had overpaid for the vehicle, and that I was should be entitled to - not necessarily entitled, I guess.
But he said I might be able to get the problem
fixed so that I'm not stuck so upsidedown in the vehicle.
Q. Have you ever tried to sell it? Well, you were
trying to trade it into Dan Wiebold?
A. Correct.
Q. Have you ever tried to sell the truck?
A. Not since I learned that it had a bad title.
Q. Because you figured to do that, you're going to
end up taking a loss on that, and you don't want to do
that?
A. Yes.
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A. No.

Q. I'm going to show you - or you've still got it,
sorry -- the complaint that you have in front of you, which
is Exhibit A. That was filed on September 2, 2008.
Do you see that?
A. Okay.
Q. And so this is the complaint where you sued Ron
Zeckman, dba Best of the Best.
Do you see that?
A. Yes.
Q. And my questions are really simple. Did you know
before this document was filed, that there was a bond that
Best of the Best had a motor vehicle dealer bond?
A. I don't know.
Q. When did you learn that Best of the Best had a
motor vehicle dealer bond?
A. I don't know.
Q. Did you, before you got an attorney, ever contact
the Idaho Department of Transportation about the fact that
the truck was a lemon, and it hadn't been disclosed to you?
A. No.
Q. rm not going to mark this as an exhibit. These
are your answers to interrogatories, which we just got from
you, which I think you signed.
And is that your signature on page No. 6?
A. Yes.

3 the Idaho Department of Transportation about making any
4 kind of claim on the motor vehicle dealer bond of Best of
5 the Best?
6
A. No.
7
Q. Have you contacted them for any reason at all?
8
A. The transportation department?
Q.
Yes.
9
A.
No.
1O
11
MR. GANNON: Related to this suit, you mean?
12
MR. EVETT: Yeah, related to this case.
13
THE WITNESS: No.
14
Q. (BY MR. EVETT) And have you, personally, ever
15 had any kind of contact with Western Insurance Company
16 about the bond claim?
17
A. No.
Q. And, again, by "any contact," I mean any contact
18
19 at all. Oral, written, e-mail, no contact at all?
20
A. No.
21
Q. No contact at al I?
A. No.
22
23
Q. And to your knowledge, it's on1y been your
2 4 attorney who's had contact with Western Insurance about the
2 5 bond claim?

Page 20
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Q. And you just signed this, didn't you, just a
couple of days ago?
A. Yes.
Q. My question is, in Interrogatory No. 13, we ask,
"Please state whether you contacted anyone affiliated with
the State ofldaho, including but not limited to the Idaho
Department of Motor Vehicles, regarding the handling or
payment of claims involving motor vehicle dealer bonds.
And if yes, identify that person, his or her department,
and his or her contact infonnation."
And your answer was, "Yes, Daryl Marler."
Do you see that?
A. Yes.
Q. That's okay. You're doing a good job.
Did you, personally, have contact with
Mr. Marler?
A. No.
Q. And was that your lawyer who contacted
Mr. Marler?
A. Yes.
Q. So you've never had any contact with Mr. Marler?
A. No.
Q. And by "any contact," I mean either oral or
written.
You've had no contact whatsoever?
Page 21

Q. And have you, personally, ever tried to contact

1

A. Yes.

2
3

Q. And did you even know what a motor vehicle dealer

4
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bond was before your attorney got involved?
A. No.
Q. Did Mr. Zeckman ever tell you at any point in
time, hey, I've got a motor vehicle dealer bond. Go ahead
and make a claim?
A. No.
Q. Did Mr. Ririe ever tell you that?
A. No.
Q. Have you had any contact with Mr. Zeckman
whatsoever since the day you bought the truck from Best of
the Best?
A. No.
Q. And I mean you, personally.
MR. GANNON: Yeah, with the trial. I mean, you asked
about the trial too. Or are you talking about just
personal contact?
MR. EVETT: I mean personal contact.
THE WITNESS: No.
Q. (BY MR. EVETT) And has anyone on your behalf,
other than your attorney, Mr. Gannon, to your knowledge
tried to contact Mr. Zeckman or had any contact with
Mr. Zeckman?
A. No.
Page 23
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1
Q. And same kind of question for Mr. Ririe, have you 1
2
2 had any contact with Mr. Ririe since that phone call that
3
3 you made to him to complain about the truck?
4
4
A. No.
5
5
Q. Do you know where Mr. Ririe is?
6
6
A. No.
7
7
Q. Do you know, is his company still in business?
8
8
A. I have no idea.
9
Q. No idea? Good.
9
10
10
Did Mr. Ririe sign any of the paperwork that you
11
11 filled out when you bought the truck?
12
12
A. No.
13
Q. In the trial that you had against Mr. Zeckman,
13
14
14 did you testify at trial? Got up on the stand to testify?
15
15
A. Yes.
16
16
Q. And did Mr. Zeckman show?
17
17
A. Yes.
18
18
Q. Did he testify?
19
19
A. Yes.
20
20
Q. Did he have counsel?
21
21
A. No.
22
22
MR. GANNON: Well, I can clarify if you want. But
23
23 there was an attorney there, but he testified from the
24
24 audience, I think.
25
25
MR. EVETT: Oh.
Page 24
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MR. GANNON: I gave him some advice.
Q. (BY MR. EVETI) The attorney who was there in the

1
2

3

audience for Mr. Zeckman, did you talk to him at all?
A. No.
Q. Do you know who that was?
A. Ifl looked at some paperwork, I could probably
come up with his name, but I couldn't tell you off the top
ofmyhead.
MR. EVETT: Do you remember who it was?
MR. GANNON: I'm trying to remember.
THE WITNESS: Jeb or Jed or MR. GANNON: Yeah, I remember it was Jedd. His last
name is Jedd, and he wasn't active.
MR. EVETT: Oh.
MR GANNON: He's a young guy. He's a young guy just
out of law school.
THE WITNESS: Jones?
MR. GANNON: That could be it. That could be.
MR. EVETT: Okay.
Q. (BY MR. EVETI) And did the trial just last a
day?
A. Yes.
Q. I know Mr. Zeckman has testified, but do you have
a memory sitting here, generally, of what he said?
A. Not off the top of my head.
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Q. Do he have any kind of explanation or defense as
to your case? I mean, you won, so ...
But I'm just curious if, sitting here, Nick, you
remember what he said to try to defend himself from your
claim.
A. Well, he called Mr. Ririe as a witness, who tried
to claim that he had personally given me a copy of the
title.
Q. And was Mr. Ririe saying he gave you a copy of
the title that showed it had been a lemon in California?
A. Yeah. Yes.
Q. And you obviously testified that that didn't
happen?
A. Yes.
Q. Do you remember what else Mr. Ririe said?
A. Not really.
Q. So the defense basically was, we did disclose to
Mr. Hestead that the truck had been classified as a lemon
in California?
A. Yes.
Q. And the terms of the loan - when will the loan
be paid off, do you know?
A. The original loan was supposed to be paid off in
June of next year, I believe.
Q. Did you refinance it or restructure it in some
Page 26

way?
A. I did.
Q. And when is it due now?

4

A. October 25th, 2015.

5

Q. So the refinance that you did on it, has that
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lowered your monthly payments?
A. Yes.
Q. What are they now?
A. They're 350 now. They were originally 580.
MR. EVETT: Let's take a little break. I'll look over
my notes and some of these other documents that you've
given us. So we're just about done. Okay.
(Off the record.) (Break taken from 5:06 p.m. to 5:12 p.m.)
MR. EVETT: Back on the record. I've got a few more,
Nick.
Q. (BY MR. EVETT) How long was it after you took
this test drive, when you were talking to Morgan Ririe
about buying the truck, and when you met with Mr. Zeckman?
A. I have no idea.
Q. Was it within a matter of days?
A. I would say within 30 days.
Q. And before that point in time, had Mr. Ririe told
you that he owned the truck?
A. No.
Q. Had he told you that his company owned the truck?
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A. No.
Q. But your assumption was that his company owned

3 the truck?
4
A. Yes.
5
Q. Did he have his business name on the door of the
6 truck or somewhere else on the truck?
7
A. Yes.
8
Q. And when you went to the lot where Mr. Zeckman
9 was to buy the truck, was that identification still on it
10 or had it be removed?
11
A. I'm not sure when they removed it exactly.
12
Q. And before you bought the truck from Best of the
13 Best, did you do anything to figure out what the history of
14 the truck was, Iike get a CARFAX printout or something like
15 that?
16
A. No.
17
Q. And was this the first vehicle you've bought in
18 your life?
19
A. No.
20
Q. Had you bought a vehicle before that truck?
21
A. Yes.
22
Q. The paperwork that you filled out for the credit
2 3 union to get the loan, did you fill that out before you
24 went to see Mr. Zeckman or afterwards?
25
A. Before.
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Q. So at the time you filled out those loan
documents, you thought you were buying the truck from
Morgan Creek Homes?
A. Yes.
Q. And did it surprise you at all when Mr. Ririe
sent you down another path and had you buy it from Best of
the Best?
A. I don't know if I'd call it a surprise.
Q. And before you went to meet Mr. Zeckman, had you
had any contact with him at all, whether by telephone, or
by e-mail, or in writing?
A. No.
Q. We also sent you requests for production, where
we asked you to produce documents in response to one of
your requests, Request No. 2. You indicated you have a
recorded interview statement from Ron Zeckman.
Were you the one who took that statement or did
someone else?
A. No.
Q. So you did not take that statement?
A. No.
Q. Have you listened to that statement?
A. No.
Q. Have you seen a transcript of that statement?
A. No.
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Q. So did you have -- so you had financing in place
before you bought the truck?
A. Yes.
Q. And when you filled out that financing paperwork,
do you recall, did you identify Mr. Ririe's company as the
seller of the truck?
A. Yes.
Q. And do you still have that paperwork, that
financing paperwork in that truck file we talked about
earlier?
If you don't know, you don't know, Nick.
A. Yeah, I'd have to look. I'm not sure.
MR. EVETT: You can tell me later, John, if you want.
MR GANNON: Yeah, I know where it is.
MR. EVETT: Okay. All right.
Q. (BY MR. EVETT) Before you went to see
Mr. Zeckman, did you ever sign any kind of an agreement
with Mr. Ririe to buy the truck from Morgan Creek
Homes?
A. No.
Q. Did you fil I out any other kind of paperwork
before you went to see Mr. Zeckman?
A. Are you saying besides the loan documents?
Q. Yes.
A. No.

Hestead v. CNA Surety

Q. You know, something on a piece of paper.
A. Yeah, I know what you're saying. I'm just trying
to think whether I ever got that in the mail or not, and I
4 do not believe that I did.
5
Q. Was that recording played in the trial that you
6 had against Mr. Zeckman?
7
A. I don't believe so.
8
Q. And before you bought the truck from Best of the
1
2
3

9 Best, did you do any physical inspections of the truck?
1 O You know, look at the engine, check the tires, or have a
11 mechanic look at it?

12
A. I like walked around and inspected the outside,
13 but I never looked in the engine or anything.
14
MR. EVETT: That is all I have.
15

MR. GANNON: A couple of questions to clarify.

16
17
EXAMINATION
18 BY MR. GANNON:
19
Q. The truck documents that you originally had, were they
2 O present at the trial in the case?
21
A. The original?
22
Q. Yeah.
23
A. Yes.
24
Q. Were most of them introduced as evidence?

25

A. Yes.
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Q. Was the credit union file introduced as evidence?
A. Yes.
Q. So you don't have those documents anymore; right?
A. No.
Q. And then in regard to Mr. Ririe, did you have
direct conversations with him regarding the truck?
A. No.
Q. As you were testifying, sometimes you indicated
-- you referred to Mr. Ririe, Mr. Ririe's statements or
desires.
How were those communicated to you?
A. Through either his superintendent, Randin, and
there was some contact with Guy.
Q. And Guy is A. The employee of Morgan Creek Homes at the time,
who was driving the truck.
MR. GANNON: That's all the questions I have.
MR. EVETT: I have just have a couple more.
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FURTIIER EXAMINATION
21 BYMR.EVEIT:
22
Q. Did Guy ever make representations to you about
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Q. Do you know, did Nathan have any contact with
Zeck.man?
A. No.
Q. And did anybody else testify at the trial?
A. Not that I can remember besides myself. You got
me down there; right?
Q. Yes.
So, basically, the claim on the insurance bond is
something that's been handled entirely by your lawyer?
A. Yes.
Q. You filed your lawsuit on September 2, 2008
against Zeckman; right?
A. Yes.
Q. Do you remember when, after you filed it, you
learned about the existence of the bond?
A. I don't remember.
MR. EVETT: That's all I have. Thanks.
MR. GANNON: Okay.
(The deposition concluded at 5:23 p.m.)
-oOo-

21
22
23

23 how the truck ran?
A. No.
24
24
25
Q. Did anyone make any kind of representation to you 2 S
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about the truck before you bought it from Mr. Zeckman?
A. Not about the way it ran, no.
Q. But other representations were made?
A. Well, you know, they talked about like the
upgraded wheels and tires.
Q. And when you say "they," who's they?
A. Randin.
Q. Did Guy tell you that?
A. Did he tell me that it had upgraded wheels and
tires?
Q. Yeah.
A. Not specifically, no.
Q. And in the trial, you've told me you testified,
Zeckman testified, Ririe testified.
Who else testified at the trial?
A. There was two representatives from Simplot Credit
Union. Do you want specific names for them?
Q. If you can't remember, 1A. Yeah, I think I know which two it was, but I'd
hate to tell you and be wrong.
Q. Sure.
Did anyone else testify?
A. Yes, Nathan Daniels.
Q. And was he the Dan Wiebold Ford guy?
A. Yes.
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REPORTER'S CERTIFICATE
STATE OF IDAHO
COUNTY OF ADA

I, TIFFANY FISHER, Certified Shorthand Reporter and Notary
Public in and for the State of Idaho, do hereby certify:
That prior to being examined, the witness named in the
Foregoing deposition was by me duly sworn to testify to the
Truth, the whole truth, and nothing but the truth;
That said deposition was taken down by me in shorthand
At the time and place therein named and thereafter reduced
To typewriting under my direction, and that the foregoing
Transcript contains a full, true and verbatim record of said
Deposition.
I further certify that I have no interest in the event
Of this action.
WITNESS my hand and seal this

dg\:h

day of

- - - - ~ " ' - - ' ~ - - - - - - - ' 2010.

Notary Public ,
In and for the
State of Idaho

My Commission Expires:

9-13-2016
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Attorney for Plaintiff

SEP O 2 2008
CANYON COUNTY CLERK

O.BUTLER,OEPU1Y

IN THE DISTR1CT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF CANYON
NICKHESTED
Plaintiff,

CASE NO.

vs.

(;,y[) f-01/h 9

COMPLAINT AND JURY
DEMAND

RON ZECHMANN dba BEST OF THE
BEST A:UTO SALES
Defendant
COMES NOW the Plaintiff, by and through his attorney, who complains and alleges as

follows:
GENERAL ALLEGATIONS
I
At all times herein mentioned Plaintiff resides in Canyon County, Idaho and
Defendant had its principal place of business and was doing business in Nampa, Canyon

County Idaho.
II
On or about June 8, 2007, Plaintiff entered into an agreement with Defendant to buy a
2004 Ford Crew Cab F-350, VIN 1FTSW31P64ED07833 for the sum of $25,000 plus sales .
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GORDON VV. PETRIE

~

.

~
E

COUNT I BREACH OF EXPRESS AND Th1PLIED WARRANTIES

I
I

III

I

I
I

I
I
I
I
I
I
I
I
I
I
t,
ik,;.

In connection with this sale the Defendant represented and warranted that the vehicle
was not reconstructed, repaired, branded or specially constructed. The Defendant only
disclosed, warranted and stated that the vehicle was "used."
IV
Further, the Defenda~t has impliedly warranted the vehicle is merchantable as a used
vehicle of the same fair, average quality as other vehicles of the same make and model.
V
The Defendant has breached its warranties, in that the vehicle in truth and in fact was
branded a lemon vehicle in California.
VI
As a result of this breach, Plaintiff has been damaged in the amount of $12,500 in that
the value of the vehicle is ½ of the value of an unbranded vehicle of good used quality plus a
refund of sales tax in the amount of $750 (6%) plus interest of 10% Plaintiff has paid on
borrowed funds which he incurred i.n regard to the amount of $12,500 as proven at trial.
VII
More than 10 days prior to the filing of this complaint Plaintiff made demand upon the
Defendant and Defendant failed to refund any amount whatsoever, or even respond to said
correspondence and Plaintiff should therefore be awarded costs and attorneys fees as allowed
by I.C.12-120(1) and LC. 12-120(3).
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__,..-..no CONSUMER PROTECTION ACT

VIII
The transaction described herein involves the sale of goods in commerce and is
subject to the provisions of the Idaho Consumer Protection Act, I.C. 48-601 et seq.

IX
The Defendant on or about December 18, 2006, sold the same vehicle to

I

Morgan Creek Homes for the sum of $20,490 and fully disclosed that the vehicle had a

I
I

previous brand "Lemon Law Buy Back".

X
The failure of the Defendant to disclose this fact in connection with the sale of this

I
I

vehicle to Plaintiff is an unfair and deceptive act and practice in violation of Idaho Code 48603 (5), (7), (17)

XI

I

As a result of this breach, Plaintiff has been damaged in the amount of $12,500 in that
the value of the vehicle is ½ of the value of an unbranded vehicle of qood used quality plus a
refund of sales tax in the amount of $750 (6%) plus interest of 10% Plaintiff has paid on
borrowed funds of $12,500 which he incurred in order to purchase this vehicle, as proven at
trial.

XII
. More than 10 days prior to the filing of this complaint Plaintiffs made demand upon
the Defendant and Defendant failed to refund any amount whatsoever, or even respond to said
correspondence and Plaintiffs shou.ld therefore be awarded costs and attorneys fees as allowed
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___ ,iL.-120(1) and

r.c.

48-608.

WHEREFORE Plaintiff asks for the following relief:
1. Judgment in favor of the Plaintiff and against Defendant in the amount of $12,500

plus sales tax damage of $750 and interest of at the rate of 10% paid on borrowed money of
$12,500 to be proven at trial.
2. Costs and attorneys fees in a reasonable amount, or if this matter proceeds by
Default, then in the amount of $1500, pursuant to I.C.12-120(1), 12-120(3), 48-608, and 12121 and IRCP 54.
3. Interest on the amount paid as allowed by law.
4. Such other relief as the Court deems just.
PLAINTIFF DEMANDS A TRIAL BY JURY
Dated this 29th day of August, 2008

I
I

I
I
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NOV 19 2010

JOHN GANNON No.1975
Attorneys at Law
216 West Jefferson Street
Boise, Idaho 83702
Telephone No. (208) 433-0629
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
NICK HESTEAD
Case No. CV 10-6788
Plaintiff.
ANSWERS TO DEFENDANTS
SECOND INTERROGATORIES

vs.
CNA SURETY dba WESTERN SURETY
COMPANY
Defendant.

COMES NOW the Plaintiff who hereby pursuant to IRCP 33 Answers the Defendants
Interrogatories as follows:

INTERROGATORY NO 15: Please indicate whether William E Little ever submitted a
judgment for payment of his claim to Western Surety.

ANSWER:

Plaintiff has no personal knowledge of this. However, Plaintiffs will

interpret this as a '"Request for Admission" and state that Plaintiffs admit that William Little
has never obtained a Judgment related to the claim referred to in Plaintiffs affidavit..
INTERROGATORY NO.16:

Please indicate whether William E Little was ever paid

by Western Surety on his claim to Western Surety.

ANSWER: Plaintiff has no personal knowledge of this. However, Plaintiffs will
interpret this as a "· Request for Admission" and state that Plaintiffs admit that William E
Little was never paid on the "claim" that was submitted.
Dated this 19th day of November. 20 l 0
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I hereby certify that I have reviewed the foregoing Answers and I believe they are true
and com.-ct to the best of my knowledge and belief.
By _ _ _ _ _ _ _ _ _ _ __

SUBSCRIBED AND SWORN TO before me this 19 day of November, 2010

By_ _ _ _ _ _ _ _ _ _ __
NOTARY PUBLIC FOR IDAHO
Residing at B.oise, Idaho
My Comm Exp

CERTIFICATE OF SERVICE
I hereby certify that I caused to be personally served
foregoing pleading on November 19, 2010, upon Josh Eve
Street Boise, Idaho 83702
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